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OUNDING ouT his 33rd consecutive year on the bench is Chief 

United States District Judge William J. Barker, Tampa. For 
fifteen years Judge Barker was on the Florida Circuit Court bench 
and soon will have completed his 18th consecutive year as a 
United States District Judge. He was born in Marietta, Georgia, 
and came to Florida in 1898, attending public schools and the 
West Florida Seminary at Tallahassee. He received his law degree 
at the University of Florida with highest honors in 1916. There, 
he was a member of Alpha Tau Omega social fraternity; Phi. 
Kappa Phi, honorary scholastic fraternity; and Phi Delta Phi, 
honorary legal fraternity. The Chief Judge of the Southern Dis- 
trict of Florida lived and practiced law in Jacksonville from 1916 to 1924, when he moved 
to Sebring, where he practiced in 1924-25. Governor John W. Martin appointed him to 
the Circuit Court bench of the 19th Circuit in 1925. When the 19th Circuit was con- 
solidated with the 10th Circuit in 1935, Judge Barker moved to Bartow. In 1940, he as- 
sumed office as United States District Judge for the Southern District of Florida. 


Replaces Sherouse July 15 


The new Executive Director of The Florida Bar, Paul B. Comstock, brings 
to the position experience gained as executive secretary of govern- 
mental committees on the sub-Cabinet level in Washington, as well as 
professional staff experience gained while working with the Opera- 
tions Coordinating Board in President Eisenhower's Executive Offices. 


Comstock Named Bar Director 


Aaya M. Harrison, Jr., President of The 

Florida Bar, has announced that Paul 

B. Comstock will take office on July 15 as 

Executive Director of The Florida Bar. His 

offices will be in the Supreme Court Build- 
ing Tallahassee. 

As Executive Director, Comstock will 
perform the duties of administrative head 
and treasurer of Florida’s integrated bar, 
and will be in charge of its headquarters in 
Tallahassee. 

He succeeds Kenneth B. Sherouse, Jr., 
who has held the post of Executive Direc- 
tor since 1953. Sherouse resigned the posi- 
tion to enter private practice in Miami, 
July 15. He will affiliate with the Tampa- 
Miami firm of Fowler, White, Gillen, Yan- 
cey and Humkey. Sherouse received his 
A. B. degree cum laude from the Universi- 
ty of Miami and the LL.B. cum laude from 
Miami’s law school in 1949. In 1950-51, he 
did doctoral work as a Sterling Fellow at 
the Yale Law School. Before joining the 
Bar staff, he taught law and did trial, ap- 
pellate and defense procurement work as 
“ government attorney in Washington, 

Before his appointment to the Bar post, 
Comstock was on the Professional Staff 
of the Operations Coordinating Board in 
President Eisenhower’s Executive Offices 


376 


and served as executive secretary of govern- 
mental committees on the sub-Cabinet level. 
During the Korean War he was planning 
assistant to the U. S. Psychological Strategy 
Board in Washington, and subsequently 
served as projects officer for the Special 
Assistant to the President. He has also 
headed a branch in the U. S. Executive 
Offices. 


A native of Oklahoma, Comstock is thir- 
ty-five. He holds B.A. and LL.B. degrees 
from the University of Oklahoma and a 
master’s degree in public law from Colum- 
bia University. He has been a guest lec- 
turer at the Army War College in Carlisle, 
Pennsylvania, and George Washington 
University in Washington, D. C. 

During World War II, Comstock served 
overseas as an intelligence officer in General 
Omar Bradley’s Staff and with G-2 Head- 
quarters in Washington. He received official 
commendations from the War Department, 
the European Theater Commander and the 
King of Belgium for secret military work. 

Currently a Major in the active Military 
Intelligence Reserve, Comstock is a mem- 
ber of the Reserve Officers’ Association, the 
American Legion and the Veterans of 
Foreign Wars. He holds membership in 
the Oklahoma Bar Association and Delta 
Theta Phi legal fraternity. 
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Arthur Lundeen, Miami attorney. has been selected to assume the 
duties July 15 of Executive Director of the Judicial Council of Florida. 
He is a member of the Dade County Bar. The Florida Bar, and the 
American Bar, and a graduate of the University of Miami School of Law. 


Lundeen Named to Administrate 


Judicial Council 


UPREME Court Justice Stephen O'Connell, 
Chairman of the Judicial Council of 
Florida, has announced that Arthur Lundeen, 
Miami attorney, has been named to head the 
staff offices of the Judicial Council of Flor- 
ida. He will assume his new duties July 15, 
and will have offices in the Supreme Court 
Building in Tallahassee. 

Lundeen has resigned his practice with a 
Miami firm with which he has been affiliated 
since 1952. 

In announcing the appointment of Lundeen 
to the new position of Executive Director of 
the Council, Justice O’Connell remarked: 
“In Mr. Lundeen the Judicial Council has 
selected an able administrator with a thor- 
ough knowledge of the judicial system of 
this state. His record as a student and as a 
practicing attorney speak highly of his abil- 
ity and intelligence. He has a real interest 
in the work of the Council. His willingness 
to sacrifice the probability of greater income 
from the practice of law in order to con- 
tribute to the improvement of the admin- 
istration of justice in this state is in keeping 
with the best traditions of the legal profes- 
sion. The Council is fortunate to acquire 
his services. 

“With Mr. Lundeen’s full time help, the 
Judicial Council will be able to more quickly 
submit to the Legislature, and to the people 
of this state, sound recommendations for 
further improvement in the structure and 
operation of our judicial system.” 
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of Florida 


The Judicial Council of Florida was 
created by legislative act in 1953 for the 
purpose of making a continuous study of 
the judicial system in Florida and the pro- 
cedure and practice employed in the courts, 
and determining what could be accomplish- 
ed to insure “more efficient administration 
of justice.” The Council, composed of nine 
laymen and eight members of the legal 
profession, grew into being in 1953 as a 
result of research done by The Florida Bar 
and its Board of Governors, the Department 
of Public Administration of Florida State 
University, Justices of the Supreme Court 
of Florida, members of the Fourth Estate, 
and numerous other prominent Florida 
groups and individuals. 

Interest in the work of the Council has 
been nation-wide not only because of its 
progress but also because it was the first in 
the country to have a majority of laymen. 

The new Council administrator, selected 
recently from a number of applicants, is an 
honor graduate of the University of Miami 
School of Law, where he received his LL.B. 
in 1952. Prior to moving to Miami in 1930, 
he was a native of Vero Beach. He served 
during World War II as a Naval Aviation 
Cadet and, later, with the U. S. Army. 


He has done trial and property work in 
prominent Miami law firms, and is a member 
of the Dade County Bar Association, The 
Florida Bar and the American Bar Asso- 
ciation. 
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September 6-7 


Pensacola Institute Planned 


HE Fora Bar’s first legal institute for 

1957-58 has been set for September 6-7, 
in Pensacola, according to C. Clyde Atkins, 
Miami, Legal Institutes Chairman. 

All work sessions of the Institute will be 
in the Courtroom of the Court of Record, 
at the Escambia County Courthouse, accord- 
ing to Joe Harrell, Pensacola, local arrange- 
ments chairman. 

Provision for meals in the Harborview 
Restaurant during the Institute sessions has 
been made, and buses will be provided for 
shuttling between the Courthouse and the 
restaurant. 

Programming for the Institute, although 
tentative in some planning phases, is as 
follows: 

First session will open at 9:30 a.m. (Central 
Standard Time) on Friday. Cyrus A. Neu- 
man, Miami, will discuss “Practical Aspects 
of Federal Taxation in Estate Planning.” A 
second morning session will feature “Some 
Recent Legislation of Special Interest to 
Lawyers,” a topic to be presented by J. 
Lewis Hall, Tallahassee, Chairman of The 
Florida Bar’s Legislative Committee. The 
luncheon session, at noon on Friday, will 
include a talk on Ethics by Baya M. Harri- 
son, Jr., St. Petersburg, President of The 
Florida Bar. 

The afternoon program, opening at 2:00 
p-m. at the Courthouse, will concern a 
“Report on the Progress of Florida Title 
Standards” by David P. Catsman, Miami 
Beach, Chairman of The Florida Bar’s Real 
Property Section. At 2:20 p.m., James W. 
Mahoney, Jacksonville, will discuss ‘“Mar- 
ketable Title Acts in Other States.” He will 
also present a summary on progress being 
made in drawing up uniform title standards 
for Florida. At 3:40 p.m., Parks M. Car- 
michael, Gainesville, immediate past Chair- 
man of the Real Property, Probate and 
Trust Law Section, will present “A Bread 
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and Butter Approach to Real Estate Trans- 
actions.” Following a coffee break, “Probate 
and Trust” matters will be discussed by a 
feature speaker as yet unannounced. 

A panel composed of David P. Catsman, 
as moderator, and Patrick G. Emmanuel of 
Pensacola, Howard Sapp of Panama City, 
Graham Campbell of DeFuniak Springs, 
and James N. Daniel, Sr., of Chipley, as 
members, has tentatively been set to re- 
view new title standards not discussed in 
1956. 

The Saturday morning program will be 
built mainly around a panel which will give 
full discussion to all facts in a case which 
should be considered prior to trial, including 
an approach to settlement. Clyde Atkins 
will head the panel, and members will in- 
clude Jack Wayman, Jacksonville, and T. 
Paine Kelly, Jr.. Tampa. The afternoon 
program will be devoted to remarks by a 
nationally-known speaker who will talk on 
a subject relating to trial practice. 

Richard P. Warfield, P. O. Box 848, Pen- 
sacola, is in charge of registration (there is 
no Institute registration fee, however), and 
requests for reservations in hotels or motels 
should be forwarded directly to him. 

Friday evening has been set aside for a 
social program, details of which will be an- 
nounced in full at an early date. 

A report of further institutes, in addition to 
the Pensacola meeting, as set up in a Legal 
Institutes Planning Conference, held in 
Tampa, June 22, will be presented in full in 
the October issue of The Florida Bar Jour- 
nal. The meeting in Tampa was attended 
by the Chairman and Vice-Chairman of the 
Legal Institutes Committee, the Chairman 
and Legal Institutes Chairman, respectively, 
of the Real Property, Probate and Trust 
Law Section and the Tax Section, as well 
as members of all committees concerned. 
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Loyd Wright. a past-President of the American Bar Association, was 
born in San Jacinto, California. He was admitted to the California bar 
in 1915, upon graduation from the University of Southern California 
where he received the LL.B. degree. He has served as President of the 
Los Angeles Bar Association and The State Bar of California, and has 
held numerous important chairmanships of state committees including 
The Commission on Government Security. The firm which he heads 
has offices in Los Angeles and Beverly Hills. 7 


The Lawyer’s Responsibility In 


Administration of Criminal Justice 


N THE worps of a respected and beloved 

Justice of our Supreme Court, Robert H. 
Jackson, spoken shortly before his untimely 
death, “The administration of our criminal 
law, from one cause or another, is a humili- 
ation and disgrace to our profession and our 
country.” The extent of this disgrace of 
ours should be well known. In recent years 
the rate of crime has multiplied four times. 
The total direct cost of criminal activities 
in the United States is estimated by the 
Federal Bureau of Investigation at upwards 
of twenty billions of dollars each year. Ap- 
proximately six million of our citizens make 
their livings primarily from illegal activities, 
and this figure does not include the casual 
cr occasional offender. Violation of the law 
has become a well-organized and well-finan- 
ced business. Crime pays, and pays well. 
But the direct dangers and costs of crime 
comprise only a part of the humiliating pic- 
ture. The hearings of the Senate and several 
state investigating committees have revealed 
the close ties between organized crime and 
government officials in many large metro- 
politan areas throughout the country. The 
inevitable result of such connections is a loss 
of public confidence in the forces of law 
and order, undermining the foundations of 
our democratic system of government. 
These investigations also disclosed that or- 
ganized crime had successfully infiltrated 
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by Loyd Wright 


some fifty types of legitimate business, bring- 
ing the morals and tactics of the underworld 
te the market place and striking at the 
roots of the American scheme of free enter- 
prise. To allow these trends to continue 
unchecked would pose a grave question 
whether our traditions and our way of 
life can be preserved. 

In the broadest sense, the responsibility 
fer this disturbing situation must rest with 
the people of our country generally. In a 
tree society, the collective character of the 
citizenry, the ethical standards they accept 
and practice, will determine the character 
of their institutions. Our people have toler- 
ated the growth of organized crime prin- 
cipally because they were ignorant of it 
but also because we as citizens are not 
responding to our civic responsibilities. The 
need for strong measures is plain; public 
cpinion demands improvement. What, then, 
needs to be done? 

Great strides have been made in recent 
years in the enforcement of our criminal 
laws through the detection and apprehen- 
sion of criminals. The development of 
scientific aids in the discovery of crime, 
combined with better trained, conscientious 
law enforcement officials, has made Ameri- 
ca’s police forces the most efficient in the 
world without sacrifice of fundamental 
principles of fairness or adoption of the 
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ruthless technique of the misnamed “police” 
state. The new sciences of criminology and 
penology hold great promise that we may 
one day understand and deal with the 
causes of crime, and that we may find the 
way to rehabilitate society’s offenders into 
contributing citizens. In this state of affairs, 
much of the blame for the crime problem 
has naturally been attributed in the public 
inind to the process which lies between 
these two functions of the prevention and 
detection of crime at one extreme and the 
punishment and rehabilitation of the con- 
victed offender at the other. This vital 
center which bears the brunt of the blame 
is the administration of criminal justice in 
our courts. 


As lawyers we cannot deny that our 
troubles are due in large part to the fail- 
ures of our system of criminal law enforce- 
ment in the courts. And as lawyers we 
must also face the fact that this is our field 
of special competence. The cause of crimes 
may be divined by the psychiatrist, the 
sociologist, the psychologist, or the crimi- 
nologist. What conduct should be outlawed 
as criminal is a matter in which the moral- 
ist, the policymaker, and the social scientist 
are entitled to be heard. But when a crime 
has been committed, the machinery by 
which the culprit is brought to justice is 
the specialty of the lawyer, and of no one 
else. Our failure to bring about the need- 
ed improvements can only serve to dis- 
credit the legal profession, and our system 
of government of laws as well, in the public 
eve. It is not enough to say that public 
attitudes arise from misapprehensions, al- 
though many of them do. It is no answer 
to attempt to shift the burden by criticizing 
the police, the politicians, the press, or the 
administration of our prison systems. 


A major cause for present criticism of the 
administration of criminal justice is the hard 
fact that the machinery we work with is 
obsolete and outmoded. The system of 
criminal procedure we inherited from our 
grandfathers and still generally in force was 
designed for an earlier day, when the 
population was largely rural and dispersed. 
Probably the system was adequate for the 
rural and individual crimes with which it 
had to deal. But today’s crime is a product 
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of an urban society, and our horse-and- 
buggy machinery has proved unable to cope 
with the challenge of an atomic age. 
The concentration of population in the 
complex patterns of a modern city not 
only affords a greater opportunity for 
criminal behavior but also offers possibili- 
ues of organization, financial reward, and 
influence that were unknown a half century 
ago. Our system of criminal law enforce- 
ment is simply out of date. 

One aspect of this obsolescence in the 
administration of criminal justice is the lack 
of uniformity which characterizes American 
law enforcement. More than any other as- 
pect of our legal system, the criminal law is 
decentralized. Federal crimes are limited 
to a relatively small number of special of- 
fenses. Each of the 48 states has its own 
law of crimes and its own means of en- 
forcing it. In most states enforcement is 
left primarily to the counties, introducing 
additional variations and inconsistencies. But 
the modern criminal syndicate is not or- 
ganized to respect these political boundaries, 
and the criminal is free to play upon local 
weaknesses in the enforcement machinery 
and to take advantage of divergencies. The 
situation defies the most determined, ener- 
getic, and resourceful efforts of our law 
enforcement officers. In a day when a 
criminal can cross the continent, commit 
a crime, and return within 24 hours, co- 
operation in enforcement and uniformity in 
administration become necessities. Unless 
we are to resort once more to the evil com- 
promise of centralizing in the Federal gov- 
ernment the powers constitutionally reserved 
to the states, a means must be found to 
achieve uniform and cooperative law en- 
fercement as a local responsibility. 


I do not mean to suggest, of course, that 
there have been no advances in the ad- 
niinistration of criminal justice since the 
days of the horse and buggy. The last half 
century has seen a number of commendable 
improvements, the Federal Rules of Criminal 
Procedure by way of example. However, 
some of our experiments in the treatment 
of special classes of criminals—such as 
juveniles—seem to me to lack realistic ap- 
proach. It seems to me too that maudlin 
treatment has never yet protected society 
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Jr.. former Executive Director of The Florida Bar, looks proudly 
at the inscribed sterling silver punch service presented him recently upon his an- 
nounced departure into private practice in Miami. The presentation dinner was held 
June 22, by the Tampa and Hillsborough Bar Association. Four Presidents of The 
Florida Bar, under whom Sherouse served during the year indicated are shown with 
him here: (From left to right) Baya M. Harrison, Jr., St. Petersburg, 1957: Horner 
Fisher, West Palm Beach, 1953-54; Darrey A. Davis, Miami Beach, 1954-55, and Donald 
K. Carroll, Jacksonville, 1955-56. J. Lance. Lazonby. Gainesville, President during 
1956-57, was unable to be present due to his illness. The Florida Bar's gift to Sherouse 
was inscribed as follows: Kenneth B. Sherouse, Jr.. who served with great dis- 
tinction as our esteemed Executive Director from 1954 to 1957: Our deepest apprecia- 
tion for his dedicated and talented service and for his outstanding and enduring 
contributions to the Bench, Bar and Public, and to the Administration of Justice, in 


our State and Nation. June 22, 1956. The Florida Bar. 


from the hardened criminal. The real in- 
dictment leveled against criminal adminis- 
tration, however, is not that we have stood 
still, but rather that we have failed com- 
pletely in keeping pace with the criminal. 

The responsibility for deficiencies in the 
administration is rightly laid at the feet 
of the lawyer. The rules which govern 
the practices and procedures are lawyer's 
law. It is lawyers who work with these 
rules, who can best see their shortcomings, 
and who have the technical competence to 
correct them. But we can take heart from 
the fact that the American lawyers have 
collectively laid hold of the problem and 
have embarked upon a plan of action which 
promise to carry us far toward a solution. 
The President of the American Bar As- 
sociation in 1953 appointed the distinguish- 
ed special Committee on the Administration 
of Criminal Justice about which you have 
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already heard. To serve as chairman of the 
outstanding lawyers and judges who make 
up this committee, Bob Storey appointed 
Associate Justice Robert H. Jackson, late of 
the Supreme Court. 

At Bob Jackson’s death last fall, he was 
succeeded by a chairman of equal stature, 
General William J. Donovan, a former dis- 
trict attorney and assistant to the Attorney 
General, an eminent lawyer, diplomat, and 
a distinguished military leader in both world 
wars. As was always contemplated, the ad- 
visory Committee of the American Bar 
Foundation became vested with the sole 
jurisdiction of this matter. Under the cap- 
able leadership of General Donovan, the 
work of the committee has proceeded with- 
out interruption, and the first steps of the 
research project are well under way. The 
five-year study this committee has under- 
taken is an ambitious one. Its purpose will 
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be to search for causes, not victims, to find 
facts, not fault. The goal, in the words of 
Bob jackson, is to “identify the weak spots 
in our system, the breakdowns from which 
it suffers, and, so far as possible, the reasons 
for them,” to inquire “into the way we are 
performing our professional function of 
protecting life, liberty and property under 
free institutions and in the complications of 
modern society,” and to produce a report 
“so thorough and fair it would be basic to 
the thinking of the next generation.” 


It should be apparent that a project of this 
magnitude will succeed only with the full 
cooperation and support of the members of 
the Bar, collectively, and individually in 
their various capacities as judges, public of- 
ficials, prosecutors, practicing lawyers, and 
and as citizens. It is the responsibility of 
each of us, of you and of me, to do our ut- 
most to assure the success of this test of the 
iob our profession is doing. And without 
prejudging the results of the survey, I think 
it is safe to predict that our obligation will 
not be discharged with the publication of 
the final report. Whatever shortcomings 
may be revealed by the study will require 
the work of the lawyer in shaping and giv- 
ing effect to the cures which the ills of the 
system require. Again it is our professional 
obligation to uphold the proud traditions of 
our calling by seeing to it that every feasible 
measure is adopted to improve the ad- 
ministration of criminal justice. 

Somebody claims to have figured it out 
that we have thirty-five million laws trying 
to enforce ten commandments. I cannot 
vouch for the accuracy of the calculation. 
But I can still agree that the welter of crimi- 
nal statutes in force in the typical state 
certainly exceeds by many the number 
reasonably required. The resultant confusion 
and uncertainty not only constitutes a waste 
of legal effort and violates the premise of 
our legal system that the citizen should be 
unmistakably warned of the acts which 
amount to crimes: it also requires the draw- 
ing of almost imperceptible lines between 
offenses, with the result that a clearly guilty 
defendant may be freed because he was in- 
dicted for the wrong crime, upon a ground 
which seems only a technicality even to a 
lawyer. Such a situation breeds no confid- 
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ence in the legal order, and once more the 
obligation to find a cure falls upon the Bar. 
But once more the Bar has risen to the chal- 
lenge. The American Law Institute has re- 
cently undertaken to examine the haphazard 
and random development of the criminal 
codes of our states, and to prepare a sug- 
gested model code to supply a brief, order- 
ly, and clear definition of criminal acts. This 
study of the substantive law of crimes and 
the American Bar Foundation’s Survey of 
the Administration of Criminal Justice will 
supplement each other to furnish the Ameri- 
can people with the most efficient machinery 
of the criminal law that its legal profession 
can devise. 


But in a larger sense, the improvement 
of the quality of criminal justice is not ex- 
clusively a matter of machinery, of pro- 
cedures and statutes and agencies. It is also 
a matter of people. Of course, the weak- 
nesses of inadequate and antiquated enforce- 
ment machinery will obstruct and frustrate 
the conscientious efforts of a good man, 
provide loopholes to be exploited and en- 
larged by the evil man, and force the well- 
intentioned but irresolute to drift with the 
prevailing current. But even the best de- 
signed machinery will provide no panacea. 
A tool can be no more effective than the 
man who wields it, and the administration 
of criminal justice will not surpass the 
quality of the lawyers who, both before and 
behind the bench, bear the responsibility 
for its operation. It is here, I believe, that 
our obligations as lawyers, as professional 
men, become paramount. 


It is to the everlasting shame of American 
lawyers, that we have to a great extent al- 
lowed the practice of criminal law to de- 
generate into the slums of the legal prof- 
ession. Until the close of the last century 
the ordinary successful lawyer was a court 
lawyer. He appeared in court regularly and 
accepted criminal cases as a matter of course. 
But with the culmination of the industrial 
revolution, men of business began to ap- 
preciate the force of the Chinese proverb 
which admonishes us to seek advice before 
we get into trouble, and successful lawyers 
were called upon to devote an increasing 
share of their time to advising business 
clients with a decreasing emphasis upon 
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court work. Government, spurred by the 
actual as well as the alleged evils of business 
concentration and abuses, by two world 
wars, an economic collapse and ever increas- 
ing paternalistic ideologies, has assumed a 
tighter and tighter control over business 
affairs, heightening the demand for the 
lawyer’s services. To keep up with the 
rain of laws in the fields of taxation, corpor- 
ations, and administrative regulation, the 
business lawyer has felt compelled to aban- 
don the practice of criminal law altogether. 
Those who have continued to engage in 
court work have found civil litigation in 
tields like personal injury more inviting. It 
is of courst no secret among lawyers that 
practice on the civil side of the courts is 
more lucrative than the defense of persons 
accused of crime. As a result, criminal law 
has fallen, with a few notable exceptions, 
into the hands of those on the fringes of 
the profession who are least able and least 
sensitive to their professional obligations; in 
short, to the mouthpieces, and alleged fixers 
who office in their hats and who may be 
tound in the corridors of the criminal courts 
in any large city. 

More than we like to admit, financial re- 
ward is the criterion of success in the legal 
profession, and we as lawyers have accel- 
erated the process of decay of the criminal 
bar by conferring our professional honors 
and respect almost exclusively upon lawyers 
who have engaged in the more rewarding 
practice of civil law. Because of these con- 
siderations most of our able young men are 
channeled away from the general courts, and 
the lawyer often counts it a mark of distinc- 
tion that his practice has advanced to the 
point where he can keep away from the 
courts. Even if a lawyer is willing to make 
the sacrifice of prestige and of financial 
success which criminal practice entails, a 
kind of Gresham’s Law of the profession 
tends to discourage him. As Gresham taught 
that bad money drives out good, so lawyers 
have learned that the shady tactics of many 
cf the criminal practioneers have driven 
conscientious and ethical lawyers from the 
field. The Consequence is that the Bar as 
a whole is brought into disrepute. The only 
Jaw known to a large proportion of our 
population is the criminal law, and prevail- 
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ing notices about the administration of 
criminal justice will largely determine pub- 
lic respect for law and for government. You 
may have heard of the letter recently re- 
ceived by a Collector of Internal Revenue 
containing twenty-five dollars in bills and 
an anonymous note describing how the 
sender had cheated on his income tax ten 
years ago and hadn’t been able to sleep 
since, and that the payment was made to 
clear his conscience. At the bottom of the 
note was penned this postscript: “If I still 
can’t sleep after this I'll send you the other 
seventy-five.” I take it this is not an un- 
common attitude toward the laws in our 
time. In this connection the disturbing 
thought prevails in my mind that it could 
be that our national moral concepts have 
given way and that any system devised on 
whatever foundation, may be ineffective 
until you and I, and all other citizens take 
more seriously our ethical and moral re- 
sponsibilities. 

The law of crimes is the basic instrument 
through which human beings have been 
able to civilize themselves and to live to- 
gether in comparative peace. Under the 
American system of limited constitutional 
gevernment, of government of laws and not 
of men, the criminal law is the repository 
of our most cherished freedoms, the field 
in which the guarantees of life, liberty and 
property are vindicated. To a profession 
devoted to the support and preservation of 
a system of ordered liberty, then, it would 
seem that the criminal law should be the 
highest calling. If we are to retain our 
standing as a profession, and our right to 
the exclusive privilege of practicing law, 
then it is our compelling obligation to give 
effect to our proclaimed principles and to 
furnish qualified and capable legal service 
to persons accused of crime. Whether it be 
voluntary donated service through the bar 
association, a lawyer referral service, a legal 
aid clinic, or a well-staffed and adequately 
financed public defender’s office, an answer 
must be found. 

If we are to fulfill our professional obliga- 
tions and to restore public confidence in the 
administration of criminal justice, there is 
another prevailing attitude among lawyers 
that must be altered. The Bar as a whole 
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in recent years has come to regard the trial 
of a 'aw suit as a game of chess, to be won 
by any effective maneuver or device. Again 
in the words of Mr. Justice Jackson, the 
notion is “that a courtroom ought to be a 
cockpit without rules, the trial a free-for- 
all, into which the participants are free to 
throw anything they please.” We have found 
it easy to ignore as pious platitudes our 
ebligations as officers of the court, and to 
rationalize such tactics as the discharge of 
the duties we owe the client. But the 
lawyer’s obligation has never been to suc- 
ceed at any cost: His duty of loyalty to the 
interests of his client is discharged when 
the accused has received a fair and impartial 
trial, with effective presentation of his de- 
fenses, if he has any, or of mitigating circum- 
stances if he has not. 

The notion that the lawyer must tolerate 
the perjury of his client or the subornation 
of the perjury of others, or that he must 
present half-truths to the court or to the 
qury, is a perversion of all the ethical stand- 
ards of the profession, and has done much 
to foster the popular misconceptions about 
the role of the defense attorney which have 
brought the defense of unpopular clients to 
the verge of a professional crisis. 

With a few notable exceptions, the quality 
of legal representation in criminal cases is 
a disgrace to the profession. And the blame 
properly rests where the public has put it, 
upon the Bar as a whole. We are culpable 
not only because a majority of us have 
avoided criminal cases, but also because of 
the compromises with principles that many 
of our number have been willing to make 
in the interests of a valued client. When- 
ever a lawyer arranges to have a client 
excused from jury duty without justifica- 
tion, or fixes a traffic ticket, or, in what 
scems to me the height of hypocrisy, when 
he declines to engage in such dirty business 
himself, but offers to refer the client to 
another lawyer who will handle it, he brings 
discredit not only to himself and to lawyers 
generally, but to the principles of ordered 
government underlying our system. If law- 
yers and the law can be reached in minor 
matters, the public reasons, they can be 
reached in important cases as well, and the 
difference is only a matter of price. 
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Unless the lawyers will lead the way in 
insisting upon rigid and impartial enforce- 
ment of the laws, high standards of public 
decency can never be expected. 

Our professional obligations of upright- 
ness and honesty cannot be put on and taken 
off like a judicial robe, and they do not 
cease when we leave the courtroom or the 
court house grounds. We lawyers are con- 
stantly on parade and by our actions and 
conduct influence public appraisal not only 
of us as professional men but also by associ- 
ation of all things concerning the administra- 
tion of justice—both civil and criminal. 
The lawyer holding public office cannot 
discard his continuing responsibilities as an 
efficer of the court by taking the oath of 
the executive or legislative department: 
rather his responsibility in this regard in- 
creases. 

The public officer most directly concern- 
ed with the administration of criminal justice 
is of course the district or county attorney 
or prosecutor. I was interested to learn that 
the office was an American innovation, un- 
known to English law at the time of the 
founding of the United States; and indeed 
prosecution for crimes in England is still 
theoretically at least, left almost exclusively 
to counsel employed by the injured person, 
with the attorney for the Crown participat- 
ing only in an advisory capacity with the 
court. In this country, the uniformly low 
salaries paid to public prosecutors, the large 
discretion vested in them in commencing 
and conducting prosecutions, and the politi- 
cal nature of their offices all combine to 
subject the lawyer holding the office to 
unusual pressures, influences, and abuse. It 
is one of the bright pages in our professional 
history that practically all the lawyers who 
have served in these posts have so success- 
fully resisted these temptations. Their de- 
voted and effective work has traditionally 
brought them the honor of responsible posi- 
tions of leadership in government and public 
affairs, and has reflected credit upon the 
profession as a whole. Their courageous 
battle, despite the lack of public support 
and of adequate machinery, against the 
forces of organized crime is exemplified by 
the notorious history of the struggle to 
clean up Phenix City, Alabama, a fight 
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which cost one valiant prosecutor his life. 
The vigorous program of the National 
Association of County and Prosecuting At- 
torneys provides assurance that this worthy 
tradition will be continued. 


Inevitably there have been exceptions 
from the generally good record of the pros- 
ecutors. One of the most common of the 
transgressions of the zealous prosecutor, and 
ene that will bear close study in the Ameri- 
can Bar Foundation Survey, is the publiciz- 
ing of sensational information during the 
pendency of criminal trials. The problem 
is acute, and no ready answers are probable. 

Our system of administering criminal 
justice has been fortunate, in the calibre of 
the lawyers who have ascended to the bench 
to judge their fellow men. With few excep- 
tions, our judges have been conscientious, 
able, and above suspicion. Perhaps the most 
serious criticism of the work of the judiciary 
lies in the disparities in the exercise of its 
generally broad discretion to grant proba- 
tion and to suspend sentences, and in the 
severity of the fine levied and the imprison- 
ment imposed. Judges of the same court 
may be notoriously lenient or consistently 
harsh with the same classes of offenders, 
and from county to county and state to state 
the variations and inconsistencies are even 
more marked. To deprive the sentencing 
judge of all discretion would preclude any 
adjustments for extenuating circumstances 
end unique considerations. But it does not 
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follow that the judge must be left wholly 
without external standards in exercising this 
desirable power to accommodate rules to 
particular cases. | commend to your con- 
sideration whether judges might not profit- 
ably be educated for the job, as we educate 
other specialists in the profession, through 
the facilities of the judicial conference or 
some similar agency, where general prin- 
ciples of sentencing could be discussed, 
agreed upon, and made known to the judi- 
ciary at large. 


In bringing my remarks to a close, I 
would like to quote once more from the 
words of the late Justice Jackson. In his 
address at the laying of the cornerstone for 
the American Bar Center in 1953, he said: 
“Our profession is duty-bound to supply 
bold and imaginative leadership to bring 
and keep justice within the reach of persons 
in every condition of life, to devise processes 
better to secure men against false accusa- 
tion and society against crime and violence, 
and to preserve not merely the forms of 
constitutional government but the spirit of 
liberty under law as embodied in our Con- 
stitution.” 


To this may I add simply my firm belief 
that how well we discharge our responsibil- 
ity to improve the administration of criminal 
justice will profundly affect not only the 
future of the law as a profession, but the 
whole of the constitutional spirit of liberty 
under law. 
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Suggestions On 


Preparation of the Federal 
Income Tax Return 


by Charles B. Kniskern, Jr. 


HERE HAS APPARENTLY been a feeling 
7 among some members of the Bar that 
because of the mathematics involved, the 
preparation of an estate tax return falls more 
clearly within the professional borders of the 
Certified Public Accountant’s field than 
those of the lawyer. This attitude overlooks 
the fact that the principal difficulties ordi- 
narily encountered on the estate tax return 
are not mathematical, but, rather, they lie in 
the resolution of legal questions. It is not 
intended to suggest that cooperation and 
the joint effort of the lawyer and account- 
ant in preparing this return is not beneficial. 
Frequently it is. But, certainly, lawyers 
should not wholly abdicate this import- 
ant area of the law. If their reluctance to 
become involved in the preparation of an 
estate tax return results from a lack of 
familiarity with tax law, the problem is not 
solved by expecting an accountant to as- 
sume the responsibility for resolving legal 
questions. 


It must, of course, be acknowledged that 
federal taxation is an area of such vastness 
and complexity that it lends itself admir- 
ably to specialization. The hard practicali- 
ties of the situation are that the busy and 
able lawyer in general practice may not be 
able economically to invest the necessary 
money in a tax library or the necessary time 
in keeping himself informed taxwise to be 
a capable tax lawyer. But, in this age of 
oppressive taxes, he most assuredly must 
have a sufficient acquaintanceship with 
fundamental tax law to recognize the exist- 
ing and potential tax danger spots. Upon 
recognizing a tax problem, he must then 
decide for himself whether, in view of his 
experience and training, the necessary in- 
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vestment of his time to handle his client’s 
tax problem capably will be practical for 
both his client and himself. Should he de- 
cide against going further, he should not 
hesitate to recommend to his client that 
tax counsel be employed. 

It may come as a surprise to some that the 
ethical Certified Public Accountant resents 
being placed in an uncomfortable position 
by his lawyer friends who refer to him 
tax matters of a purely legal nature. For 
obvious reasons, that resentment may re- 
main unexpressed, but it is, nevertheless, 
present. One need only place himself in 
the accountant’s place to visualize his dilem- 
ma. He, of course, recognizes that he ‘s 
being asked to do legal work, rather than 
to perform accounting services. He may 
assume that the referral results from the 
fact that the referring lawyer either consi- 
ders himself unprepared by training and 
experience for handling the tax problem or 
is unwilling to tackle it for other reasons. 
He also suspects that the referring lawyer 
might be displeased if the accountant in 
turn recommended a tax lawyer. It is, to 
say the least, an unhappy predicament for 
the accountant who does not wish to prac- 
tice law nor does he wish to offend the 
referring lawyer. 


If the foregoing appears to deviate from 
the apparent scope of this article, the 
reader’s indulgence is asked. One of the 
purposes of the article is to clear up the 
popular fallacy that tax work is not legal 
work and to demonstrate the primarily legal 
nature of the estate tax return. In the pro- 
cess it is hoped that a few practical sugges- 
tions can be made which will be of help, 
particularly to the lawyer whose exposure 
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to the estate tax return may be infrequent. 

No attempt will be made to explain every 
entry to be placed on the return. Much of 
the information called for is adequately 
explained by the accompanying instruc- 
tions and needs no discussion here. Other 
portions of the return, as, for example, 
Schedule H, dealing with powers of ap- 
pointment, are at present so rarely applica- 
ble in every-day practice that a discussion 
of them would not appear worthwhile for 
the time being.’ This article, therefore, will 
try to cover only those items which are 
frequently encountered and which often 
produce difficulties. 


When To Begin Preparing the Return 

Ideally, the preparation of the client’s 
estate tax return should, in a sense, begin 
on the date during the client’s lifetime when 
the lawyer commences to handle his affairs. 
To state it differently, the lawyer can con- 
trol, to a large extent, what will eventually 
go on the return by timely estate planning. 
In addition, the lawyer should see to it 
that the client preserves any evidence and 
maintains the records which may later be 
required by his executor in order to keep 
estate taxes at a minimum. The need for 
preserving such evidence and maintaining 
such records will become more apparent 
later in this article, as, for example, in the 
discussion relating to gifts in contemplation 
of death or the taxation of property owned 
in joint title with right of survivorship. 

If the lawyer is going to undertake to 
do for his client the things mentioned in 
the preceding paragraph, then he must ne- 
cessarily become reasonably familiar with 


1This phase of the estate tax return will, un- 
doubtedly, become of more general interest in 
later years as the so-called marital deduction 
trusts are terminated by the deaths of surviving 
spouses. 
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the estate tax law. In any event, the client 
is entitled to the protection afforded by 
legal services of the nature discussed above, 
and it would appear that his lawyer should 
either provide those services himself or at 
least acquaint his client with the need for 
obtaining them. 

Where the lawyer’s first contact with the 
decedent's affairs is his employment as 
attorney for the estate, he should immedi- 
ately begin gathering the information which 
will be needed to prepare the estate tax 
return. Since this return does not have to 
be filed until fifteen months after the 
date of death, the natural inclination will 
be to procrastinate in favor of other more 
immediate deadlines. To do so, however, 
may make it impossible to file a proper 
return timely, or it might cause the estate 
to be caught unprepared to meet a tax lia- 
bility larger than was anticipated. As will 
appear later, in the discussion on estates by 
the entireties, weeks of investigative work 
may be necessary to determine what pro- 
portion, if any, of the value of property 
held as estates by the entireties is includible 
in the taxable gross estate of a decedent 
spouse. Certainly, it is better to do this work 
earlier than is required than to find oneself 
in the position of not having enough time 
to do the job properly. And, unfortunately, 
the extent of the work which will be neces- 
sary often cannot be anticipated. 

Use An Up-to-Date Return Form 

The practitioner should be certain that 
the estate tax return (Form 706) which he 
is using is a current, rather than an obso- 
lete, form. For example, the revsion of De- 
cember, 1953, does not reflect the substantial 
statutory changes accomplished by the 1954 
Internal Revenue Code, yet it is likely that 
many of these obsolete 1953 forms repose 
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in the form files of attorneys. The use of 
an out-dated Form 706 and its instructions 
could, in some cases, result in an overpay- 
ment of estate tax. The date of revision al- 
ways appears under the form number on 
the upper left-hand corner of the first 
page. This date should always be compared 
with the date of the last amendment to 
the estate tax law. 


Answering the General Information 
Questions . 

It will be noted that the return calls for 
considerable general information preceding 
the schedules. Some of the questions may 
appear to have little relevancy, and the 
temptation may appear to answer them 
without too much thought. Nevertheless, it 
is suggested that they be answered with 
the greatest attention to accuracy, since 
their principal purpose is to provide investi- 
gative leads to the Internal Revenue Service. 

For example, the questions requiring dis- 
closure of the decedent's physicians, the 
length of his last illness, the cause of his 
death and the address of any hospital in 
which he was confined during the last 
three years of his life are intended to sup- 
ply leads as to the motivating factors be- 
hind gifts which possibly could have been 
ir. contemplation of death. Such questions 
should, of course, be answered accurately 
and completely. A careless answer here 
might mean a tax case later. 

Valuation of Assets in General 

Of all the estate tax controversies which 
reach litigation, the matter of valuation ap- 
pears to crop up more often than other 
issues. This fact should indicate the wisdom 
in most taxable estates of securing compe- 
tent appraisers at the outset. The appraisers 
should not only be well qualified by ex- 
perience and training to determine values, 
but it is well to select appraisers who are 
experienced in giving testimony and who 
make a good impression on the witness 
stand. 

It should not be necessary to suggest that 
every effort be made to report true fair 
market values, rather than to undervalue 
substantially in order to give “trading 
room” or overvalue in the vain hope that 
this will avoid the delay and expense of 
a controversy over values. 
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obvious undervaluation§ will, of 
course, cause the entire return to be view- 
ed with suspicion. On the other hand, an 
overvaluation may not accomplish the de- 
sired purpose, hut, rather, the values re- 
ported may simply serve as a starting point 
for upward revisions, particularly if the 
assets are such that they are subject to wide 
differences of opinion as to their value. 

If, however, the return reflects an honest 
effort to arrive at a correct value and is 
backed up by the opinion of competent and 
reputable appraisers, there is a reasonably 
good chance of avoiding a serious con- 
troversy. At least, the practitioner can at- 
tempt to sustain the reported values with 
the conviction of correctness. 


Closely-Held Stock 

All of the preceding comments on the 
subject of value in general are equally per- 
tinent here. In the case of closely-held cor- 
porate stock, however, there is frequently 
the troublesome problem of determining 
whether there exists any good will in the 
corporate business, and, if so, its value. 
Certainly, if the corporation’s earnings 
over, say, the past five years, reflect a re- 
turn in excess of what the Commissioner 
considers a normal return on the value 
of the company’s tangible assets, it can 
be expected that he will contend for good 
will as an important element of value in 
determining the value of the stock. 

While the problem of valuing closely- 
held stock must ordinarily be resolved by 
valuation experts, still, there are certain 
fairly common facets of the problem with 
which the lawyer should be familiar. For 
example, it is sometimes the case that the 
excess earnings of the corporation were at- 
tributable to the personal contacts and per- 
sonal ability of the deceased stockholder- 
officer. If this is the case, while those ex- 
cess earnings were the result of good will, 
it was the good will of the decedent which 
died with him, rather than the good will of 
the corporation. Under those circumstances, 
the good will obviously cannot be con- 
sidered as an element of value in deter- 
mining the worth of the stock at the de- 
cedent’s death. 

It might also appear that the excess earn- 
ings of the corporation were attributable 
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to an unusual and non-recurring circum- 
stance. Any number of things, other than 
true good will, might explain the excess 
earnings, and the lawyer should search cere- 
fully for such explanations. It would be 
well for him to discard mentally his role 
as a lawyer and assume the role of a pro- 
spective purchaser. As a purchaser, is he 
willing to pay for that intangible something 
which caused the corporation to have ear- 
nings in excess of a normal return on the 
tangible assets? If so, how much would 
he pay and how does he arrive at a price? 
If not, why not? 

The above are practical questions ad- 
dressed to what is, in the final analysis, a 
practical, rather than a_ technical, pro- 
blem. Regardless of technical approaches, 
such as capitalization of earnings formulae, 
the basic question is what the stock would 
bring in a normal business transaction. 

It would not be amiss at this point to 
observe that, in some cases, a little fore- 
thought in estate planning can sometimes 
restrict the estate tax value of closely-held 
stock through the use of properly drawn 
buy-and-sell or option agreements. 


Life Insurance Proceeds 

It is particularly important in scheduling 
life insurance proceeds receivable by bene- 
ficiaries other than the estate that an up-to- 
date Form 706 be used. This is because the 
1954 Code made substantial changes in the 
estate taxation of such proceeds, which 
changes are, of course, reflected only in the 
last revision of Form 706. 

Prior to the 1954 Code, such proceeds 
were subject to estate tax in the estate of 
the insured, if: 

(1) He had, at the time of his death, 
any incidents of ownership in the 
policy, or 

(2) He had paid the premiums, directly 
or indirectly. 

The 1954 Code abolished the payment- 
of-premiums test, leaving as the sole test 
of taxability the incidents-of-ownership test. 
The instructions on Form 706 will, in most 
instances, furnish a reliable guide as to 
what constitutes an incident of ownership. 


Jointly Owned Property 
The use by married persons of estates by 
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the entireties to hold both their real and 
personal property is common practice in 
Florida. Unfortunately, it is almost equally 
as common practice for husbands and 
wives to intermingle their funds, particular- 
ly through the use of joint bank accounts.’ 

These two facts frequently result in 
Schedule E* of Form 706 being the most 
difficult to prepare for a deceased Florida 
spouse. 

The difficulty in this schedule is based 
upon the statutory test for includibility of 
such property in the taxable estate.‘ In 
general, the law provides that property 
held in this manner is includible in the 
taxable estate of the deceased tenant, except 
to the extent that the surviving tenant con- 
tributed to the acquisition or improvement 
of the property from sources other than 
those acquired by gift from the deceased 
tenant. The law then creates a rebuttable 
presumption that the surviving spouse con- 
tributed nothing. This, of course, places 
the burden on the estate to show other- 
wise. 

A few examples will clarify these prin- 
ciples: 

Assume H and W purchase as tenants 
by the entireties, a piece of land for $10,- 
000.00. H pays $7,500.00 and W, using funds 
inherited from her father, pays $2,500.00. 
H thereafter dies and, at his death, the pro- 
perty is worth $20,000.00. Only 75% of this 
amount, or $15,000.00, is includible in H’s 
gross estate for tax purposes, since 25% of the 
purchase price can be shown to have been 
paid by W from funds which were not ac- 
quired by gift from H. Had W’s $2,500.00 
been money which H had previously given 
her, then, the full $20,000.00 would be tax- 
able in H’s estate. 

Unfortunately, the situation is rarely so 
simple as above outlined. More commonly, 
it is found that the property was purchased 
and, perhaps, improved with funds drawn 
from a joint bank account into which both 


2Whether a joint bank account between husband 
and wife, with right of survivorship, itself con- 
stitutes an estate by the entireties in Florida, 
apparently, now turns on the ever-elusive intent 
of the parties. Compare Hagerty v. Hagerty, 52 
So. (2d) 432, and In Re Lyons’ Estate, 90 So. (2d) 
39 


3On which is reported all real and personal prop- 


erty held in joint title with right of survivorship. 
4Section 2040, Internal Revenue Code of 1954. 
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spouses deposited funds and on which both 
drew checks. The problems of proof which 
can then arise as to what each party con- 
tributed to the property are self-evident. 
There are no pat solutions to those pro- 
blems, and the writer can only offer what 
he believes to be the most practical ap- 
proach. 


Where the joint bank account is the 
source of the acquisition of the property, 
the solution would seem to be in determin- 
ing what can be called for convenience the 
surviving spouse’s net equity in the account 
as of the time of each payment on the ac- 
quisition or improvement of the property. 
The purpose of this determination is to 
provide a reasonable basis for attributing to 
the surviving spouse a portion of each such 
payment. If, for example, a payment of 
$5,000.00 was made from a joint bank ac- 
count having then a balance of $10,000.00, 
and it could be shown that the surviving 
spouse had a net equity of 20%, or $2,000.00, 
in the account, it would seem logical to at- 
tribute to such spouse 20%, or $1,000.00, of 
the $5,000.00 payment. 


Quite obviously, however, the real diffi- 
culty lies in arriving at what is referred to 
above as the spouse’s “net equity” in the 
account at any given time. Perhaps the 
best approach would be to determine as 
of the date in question the total of W’s 
deposits into the account and then deduct 
from such total any of her deposits trace- 
able by way of gift from H and all of W’s 
withdrawals from the account, except: 

(1) Withdrawals for the convenience 

or account of H, including 

(2) Withdrawals to satisfy a legal obli- 

gation of H, as, for example, with- 
drawals by W for her normal sup- 
port, which H is obligated to pro- 
vide. 

After these adjustments, in the absence 
of unusual circumstances, the dollar figure 
reached should represent W’s net equity 
in the account. 

There can, and probably will, be many 
variations and complications to this situa- 
tion encountered by the practitioner. He 
will, at times, require considerable ingenuity 
to unravel the tangled financial affairs of 
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husband and wife, particularly after the 
husband, whose knowledge ordinarily would 
be of great help in this connection, is gone. 
In some cases, the problem will be, for all 
practical purposes, incapable of solution 
and the deceased client’s estate must pay 
the tax penalty for being unable to carry 
its burden of proof. 

The foregoing, of course, points up the 
advisability of recommending to one’s 
clients the preservation of appropriate 
evidence and records which will later 
permit the avoidance of unnecessary estate 
tax liability. 

Other Miscellaneous Property 

Schedule F, as suggested by its above 
title, is somewhat of a “catch-all” to cover 
assets not properly returnable under other 
schedules. 

Of all the different items of property 
reported on this schedule, perhaps the one 
most likely to cause difficulty is the item 
of good will attaching to an unincorporated 
business which the decedent owned or 
in which he had an interest. 

The comments previously made concern- 
ing the good will factor in the valuation of 
closely-held stock apply equally to an unin- 
corporated business. 

Gifts in Contemplation of Death 

Schedule G includes a variety of inter 
vivos transfers, which because of the pro- 
visions in Sections 2035-2038, inclusive, In- 
ternal Revenue Code of 1954, are subject 
to estate tax in the decedent’s estate in 
much the same manner as though the dece- 
dent had remained the owner of the trans- 
ferred property until his death. The basis 
of taxing these transfers in the estate is 
wholly statutory, and it seems clear that 
Congress determined that they should be 
taxed because in each of them there is a 
testamentary aspect, viewing the transaction 
realistically. 

Of the various transfers covered in this 
Schedule, one of the most commonly en- 
countered types is the gift which may be 
suspect as a gift in contemplation of death. 
If the decedent died after September 23, 
1950, a gift made by him more than three 
years prior to the date of his death cannot 
be deemed a gift in contemplation of death. 
On the other hand, if the gift was made 
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within the three-year period, there is a 
rebuttable presumption that it was made 
in contemplation of death, and hence, in- 
cludible in his estate. 

Since the return requires a disclosure of 
the motive actuating the decedent in mak- 
ing a transfer by gift within this three-year 
period, it becomes most important to secure 
at the earliest possible time all evidence 
bearing on the decedent’s motivation. 

The tests to be applied for the purpose 
of determining whether a gift was in con- 
templation of death are pretty well laid out 
in one landmark Supreme Court case.’ Sub- 
sequent cases, of which there are many, on 
the subject have categorized almost every 
conceivable donative motive as a “life” 
motive or as a “death” motive. 

Whenever the practitioner encounters a 
situation which he might consider border- 
line on the contemplation-of-death question, 
he must certainly study the Wells case with 
great care, and he should make a search of 
the subsequent cases. The chances are excel- 
lent that he will find a case in point. 

One should not prematurely or too 
easily become discouraged concerning the 
facts surrounding a questionable gift. Even 
though the decedent made the gift at a 
time when his advanced age, poor health 
or other circumstances might present a 
rather bleak picture, the case may not be 
as hopeless as appears on the surface. The 


5U. S. v. Wells, 283 U. S. 102. 
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lawyer may receive some comfort from 
the fact that the Government has an ex- 
tremely poor record of success in the litiga- 
tion of contemplation of death cases. Even 
where the surface facts appear to create 
substantial odds against defeating a con- 


templation of death presumption, the 
estate’s representative should leave no 
stone unturned in his effort to uncover 
facts which might show a life motive as 
the dominant motive for the gift. As illus- 
trative of what can sometimes be accom- 
plished, see Oliver Johnson, 10 T. C. 680, 
where the decedent, at age 90, gave approxi- 
mately $214,000.00 of his estate to his chil- 
dren, retaining only $49,000.00 for himself. 
In addition, shortly after making the gifts, 
he indicated a testamentary frame of mind 
by preparing and executing his Will without 
the benefit of legal counsel. Notwithstand- 
ing these rather extreme facts, the estate 
was able to convince the Tax Court that 
the dominant propose of the decedent in 
making the gifts was to escape the burdens 
of managing property. This being con- 
sidered a “Life” motive, the Government 
was unsuccessful in attempting to tax the 
gifts as having been made in contempla- 
tion of death. 
Credit for Property Previously Taxed 

It would be impractical within the scope 
of this article to go into the complications 
of computing the estate tax credit for gift 
taxes paid on property transferred by the 
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decedent (which only applies where the 
donated property is included in the estate 
for estate tax purposes) and the credit for 
estate tax paid on prior transfers. It should 
be noted, however, that the 1954 Code 
made rather extensive changes in this area 
of the law. Those changes are reflected in 
the instructions accompanying the latest 
revised Form 706. The instructions should 
be followed meticulously in computing the 
credit. 

Funeral and Administration 

Expenses and Decedent's Debts 

Prior to the enactment of the 1954 Code, 
deduction of the above-listed items for 
estate tax purposes was limited in amount 
to the value of property of the estate sub- 
ject to general claims under local law. This 
proved to be unduly harsh in those in- 
stances where all or most of the taxable 
estate consisted of insurance proceeds, joint- 
ly owned survivorship property or other 
property which would not be a part of 
the estate under local law. In such instances, 
even where the widow, for example, paid 
such expenses and debts, no deduction was 
allowed. 

Under the 1954 Code, such items are de- 
ductible for estate tax purposes: 

(1) To the extent there is property in 
the estate subject to general claims, 
or 

(2) To the extent that such items are 
actually paid prior to the due date 
of the estate tax return. 

In addition, the 1954 Code permits the 
deduction of expenses of administering pro- 
perty which is a part of the taxable estate, 
but not a part of the estate under local 
law, provided only that such expenses are 
paid prior to the expiration of the statute 
of limitations for assessing a deficiency in 
estate tax (see Sec. 6501, 1954 Code, for 
Statute of Limitations). An example of 
such an expense would be the expense of 
administering iter vivos trust property 
which was included in the taxable estate 
because of a life interest retained by the 
decedent. 

In the category of debts which are de- 
ductible, the liability of the decedent for 
income taxes for the period ending with his 
death should not be overlooked. 
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Elections to Claim Items as Deductions 
Either for Estate Tax or Income Tax 
Purposes 

There are several instances where an item 
may be deductible for estate tax purposes 
or for income tax purposes, thus making 
available an election as to how to treat 
such items. The estate will ordinarily elect 
to deduct such items where they will do 
the most good taxwise. Suppose, for ex- 
ample, that the decedent was 70 years of 
age and had doctor bills of $500 which 
were owing at his death. Assume further 
that his personal income tax bracket was 
50% and his estate tax bracket was 30%. His 
executor would certainly claim such ex- 
penses as a deduction on the decedent’s 
final income tax return (Sec. 213 (d), 1954 
Code), rather than on the estate tax return. 

Any administration expenses which are 
ordinary and necessary expenses in carry- 
ing on any trade or business or for the 
production of income or for the manage- 
ment, conservation or maintenance of pro- 
perty held for the production of income 
can be deducted on either the estate’s 
income tax return or its estate tax return, 
or a portion on each. In order to have any 
part of them allowed as a deduction on 
the estate’s income tax return, a statement 
that the amounts claimed have not been 
deducted on the estate tax return and a 
waiver of the estate’s right to deduct them 
for estate tax purposes must be filed. 

Uncompensated losses of the estate aris- 
ing from casualty or theft are also deducti- 
ble, either on the income or estate tax re- 
turn. 

Effect of Above Elections on the 
Marital Deduction 

Section 2056(c) limits the martial deduc- 
tion to 50% of the “adjusted gross estate,” 
which is defined generally as the gross 
estate less the estate tax deductions allowed 
by Sections 2053, relating to funeral and 
administration expenses, debts, etc., and 
2054, relating to casualty and theft losses 
of the estate. 

In drafting wills which provide for the 
marital deduction, it has been almost uni- 
versal practice to use so-called formula 
clauses, that is, to spell out the marital 
bequest in terms of a portion (usually 50%) 
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of the “adjusted gross estate.” 

Since the size of the “adjusted gross 
estate” can, to some extent, be controlled 
by the executor in his election of where 
to deduct certain expenses and claims, it 
is apparent that by the same token he is 
also controlling the amount the surviv- 
ing spouse will take under the formula 
marital deduction clause. This, in turn, also 
affects the estate tax liability, since the 
marital deduction figures prominently in 
determining the estate tax liability. Mathe- 
matically, it can be determined where the 
greatest tax benefit will lie. Less easily 
solved, however, is the problem created 
for the executor where the surviving spouse 
is hostile to the alternate takers of the re- 
siduary, and where all parties are less con- 
cerned with how much the taxes will be 
than they are with the comparative amounts 
of their shares of the estate. 


A somewhat similar problem may be 
raised for the executor in the matter of 
whether to take advantage of a shrinkage 
in values by electing to value the estate’s 
assets as of one year from the date of 
death. Formula marital deduction clauses 
also frequently specify that the quantum 
of the bequest is to be determined in rela- 
tion to “values as finally determined for 
Federal estate tax purposes.” If he elects 
to value assets at the lower figure ob- 
taining on the optional valuation date, he 
may be substantially decreasing the share 
taken by the surviving spouse. Again, 
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where the interests are conflicting, the exe- 
cutor is placed in a position where some- 
one will be displeased no matter what 
course he takes. 


The foregoing will, perhaps, suggest the 
advisability of including in Wills which 
use formula marital deduction clauses, an 
expression by the testator of his awareness 
of the effect of the executor’s elections 
upon the surviving spouse’s share, followed 
either by an unfettered grant of discre- 
tionary power in the premises or a direc- 
tion to guide the executor in such circum- 
stances. 


Value to the Lawyer of a Working 
Knowledge of the Estate Tax Return 


At the outset of this article, it was stated 
that the preparation of the estate tax re- 
turn is primarily a legal function. It is 
hoped that the above discussion has de- 
monstrated the truth of that assertion. 

More important, however, is the know- 
ledge, essential to the lawyer, which can 
best be gained through his becoming familiar 
with the estate tax return. Would any law- 
yer suggest that the preparation of a Will 
is not purely legal work? Yet, as indicated 
in the foregoing discussion, how can the 
devolution of an estate of sufficient size to 
be taxable be intelligently planned and pre- 
pared without a knowledge of what is in- 
cludible in the gross estate and what deduc- 


tions and elections are available to the 
estate? 
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Short Manual for Examinees 


How to Pass the 


N SELECTING A title for my homily | have 

been influenced by the “how to” arti- 
cles in the “do it yourself” literature. Of 
necessity you must do the bar examination 
yourself. Nobody will do it for you, and 
this is in itself a valuable principle to re- 
member. 


How To Do It Yourself 


In law school the personal element can- 
not be avoided. The law professor may 
remember you from class and you will be 
a personality to him when he is grading 
your paper. Even if he cannot place you 
he would rather you would pass because 
if you fail, as a member of his class, your 
failure might be a reproach to his teaching 
methods. In other words, he may feel some 
responsibility for your knowledge of the 
field and this may subtly influence his grad- 
ing. Consequently, if you know nothing 
but write vaguely and avoid facing up to 
the question, the teacher-grader may think, 
“He really knows the right answer but 
the poor fellow has difficulty in expressing 
himself. The answer is here, between the 
lines. I'll pass him.” Every college student 
is familiar with the strategy of vague writ- 
ing. It is a way of letting someone else, 
namely, the grader, pass the examination 
for the student. True, I had a teacher in 
college who said, “I flunk fifty per cent,” 
and was almost as good as his word, but 
he was exceptional. 


Ordinarily the grader of bar examinations 
is not a teacher. He has not taught you 
anything, feels no responsibility for you, 
and does not know your name or sex. To 
him you are nothing but a number and 
some handwriting and there is no significant 
amount of personality in either. No in- 
fluences, subtle or otherwise, are at work 
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Bar Examination 


by William G. Dreisbach 


upon him. He knows what he is looking 
for, and if he cannot find it expressed or 
clearly implied in what,you say he will 
fail you without a qualm or a pang of re- 
gret. He will not pass the bar examina- 
tion for you. You must do it yourself. 


Since you must do it yourself you must 
have method and discipline. There is as 
much method in preparing for, taking, and 
passing a bar examination as in building a 
kitchen cabinet. Further, it is a fundamental 
principle of tactics that discipline (knowing 
what to do and doing it) will prevail in 
the face of confusion. A football rally 
generates commendable spirit and nervous 
energy, but it is discipline that wins the 
game. 


Know The Law Of Your State 

Method alone, however, is no substitute 
for knowledge of the law, which must be 
acquired before the bar examination is 
even considered by the examinee. First, 
last, and always, to pass the bar examina- 
tion you must know the law. You cannot 
learn the law in a cram course or from this 
article. It requires study, and the small hours 
of morning, when you will be free from 
interruption, are especially recommended. 

More specifically, it is no bad thing to 
know the law of the state to whose bar you 
are seeking admission. The law of the Ching 
Dynasty of China, the Laws of Oleron, and 
the laws of distant states of the United 
States are interesting. After all, it is all 
law of a sort. I am informed that there 
are immutable principles of “general com- 
mon law” which may be relied upon in 
any jurisdiction of the United States, but 
I have thus far been unable to find them. 
The bar examiners will make an attempt 
to test your knowledge of “general prin- 
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ciples of law.” But human agencies are 
fallible and so is the law. That is the 
source of humor in the Lord Chancellor’s 
song from lolanthe: 

“The Law is the true embodiment 

Of everything that’s excellent. 

It has no kind of fault ‘or flaw 

And I, my Lords, embody the 

Law.” 

A universally - applicable, general - com- 
mon-law answer may be sought by the 
bar examiners, but the law of the state 
you have chosen is chart and compass for 
the broad sea lanes. I think I can safely 
make this statement: You will never be 
marked down for following the law of the 
chosen state. 


How To Study For The Bar 


Are there any basic and practical sug- 
gestions to be given regarding pre-examina- 
tion study of the law of the selected state? 
I think there are some which may be help- 
ful in steadying the shaky mental frame- 
work of a terrified examinee (and I have 
known that terror, and needed a steadying 
hand). I shall take Florida as an example, 
but I think the following approach may 
have some value in considering the law of 
any state. 


Law—any law—comes from statutes and 
from the courts. Get a copy of the At- 
torney General’s latest revision of the 
Florida Statutes. Run over the table of 
contents and see generally what the statutes 
cover. Spot-read some of them and get 
the feel of them. Study the Florida consti- 
tution. This is our basic charter. Does 
Florida have the Uniform Trust Receipts 
Act? The N. I. L.? The Uniform Stock 
Transfer Act? The Uniform Sales Act? 
Find out. Are these uniform acts usually 
adupted whole, or modified to suit the 
needs of the state? You can help yourself 
now and later with information of this type. 

Florida case law is produced by the 
Supreme Court of Florida. It is a busy, 
working, familiar court which will not 
hesitate to reverse a judgment. It is to be 
contrasted with the remote, antiseptic, af- 
firming courts, of which there are a few 
in other jurisdictions. It is a court in 
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shirt-sleeves, and happily there is much 
equity in it. The great Chancellor Kent of 
New York is reported to have said that he 
would first examine a case to see where 
justice lay and he could generally find law 
favoring that side of the case. This method 
is not unknown to the Supreme Court of 
Florida. Read between the lines of some 
bewhiskered Florida cases and some re- 
cent ones, for the feel of them. Study a 
question and tune up your sense of equity. 
When in doubt, think of Chancellor Kent 
and the Florida Supreme Court. But do 
not forget that the learned Chancellor said 
he would (or could usually) find some 
law to support an equitable result. Sym- 
pathy for poor widows and orphans will 
not pass the bar examination for you. Your 
sense of equity must be firmly grounded 
in your reasoning and in the law. 

While you are about it, don’t overlook 
the federal courts and their place in the 
nation’s judiciary. Don’t think that their 
jurisdiction is always concurrent with that 
of the state courts, or that it is always 
exclusive. Don’t be satisfied with “$3,000 
and diversity, or a federal question.” Pursue 
the subject farther than this. It is a poor 
bar examination which will exact no more 
about federal courts from you. Know gen- 
erally what the Federal Rules of Civil 
Procedure cover, and what they do not 
cover. There is much useful law in Title 
28, U. S. Code, which is not cevered in 
the Federal Rules. 


Bar Approach Differs From Law School 

The bar examination represents a transi- 
tion from the academic atmosphere of the 
law school to the requirements of practice, 
and this is as it should be. I believe that 
the difficulty encountered by examinees is 
caused chiefly by their failure to make the 
necessary transition in thinking. 

A court wants to know whether a mo- 
tion should be granted or denied, whether 
an objection should be sustained or over- 
ruled, whether judgment should be entered 
for plaintiff or defendant, or on appeal, 
whether judgment should be affirmed or 
reversed. An aggrieved client wants a clear 
and accurate estimate of his chances for 
recovery, Or wants a square answer as to 
whether or not a past or prospective course 
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of conduct is free from legal difficulty. The 
examinee should be prepared to meet a 
question of this character and to produce a 
well-tailored, responsive answer. This is to 
be contrasted with the type of answer 
sought, or tolerated, in law school. Such an 
answer may involve the statement of rules 
of law, their history and development, and 
their policy bases. The ability to consider 
and discuss theoretical legal problems is 
far more important in law school than 
it is in practice or the bar examination. It 
is not and should not be the function of 
the law school to train students to pass a 
bar examination. Law schools should pro- 
vide the mental furniture of legal learn- 
ing but not the technique of addressing and 
resolving a bar examination question, or the 
shift in approach which is required. This 
must come from the examinee himself as 
part of his preparation for the bar examina- 
tion and for subsequent practice. 

In practice, in most instances the re- 
quired determination depends primarily 
upon a factual analysis, and I think that the 
ability to analyze facts and reason uner- 
ringly to a firm and sound conclusion is 
the most important practical lawyer abili- 
ty which is capable of being tested by 
written examination. 


Meaning And Use Of Legal Analysis 

How can facts be analyzed? What is 
“legal analysis”? “Analysis” is an under- 
standable term in chemistry or metallurgy, 
but what does it mean in the law? These 
questions puzzled me severely until I came 
up with an answer which satisfied me for 
working purposes, and you, the examinee, 
may find it helpful. 

Legal analysis is the process of breaking 
a case into its component parts and re- 
arranging those parts, within the boundaries 
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of applicable legal principles, to produce a 
desired result. It is generally a process of 
oversimplification, in that it involves the 
emphasis of some facts at the expense of 
others. It comprehends, but is not limited 
to, advocacy, or a refined form of sales- 
manship. Properly used it makes import- 
ant facts look larger than life and all 
but snuffs out unimportant or extraneous 
facts. Each side of a case has strong and 
weak points. It is not enough to weave prin- 
ciples of law around your side of the case. 
You must present your strong points in 
their most favorable setting so that the 
weak points look weaker by comparison 
if, indeed, they are visible at all. This is 
the essence of practical legal analysis. You 
must use it in practice; the bar examination 
is designed to test your ability to practice: 
ergo, you must use it on the bar examina- 
tion. 


Legal analysis can be used in such a way 
that your knowledge of the law is obvious 
to the bar examiners, or to any lawyer or 
judge, by your emphasis upon appropriate 
facts and by the conclusion you contend 
for and squarely reach, even though you 
do not state a single legal principle. The 
principles will be crowding close in the 
background, clearly implicit in what you 
have done with the facts. It would be 
pedantry to state them. Of course, some 
examination questions do not lend them- 
selves to this treatment, but fortunately 
a great many of them do. Look with plea- 
sure upon a question or case with many 
facts. It will offer a real test of your ability. 


How To And How Not To 
Answer A Bar Question 


In most bar examinations of the essay 
type you will have plenty of time to 
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answer each question. Use it, but don’t 
think you have to use it in writing. Devote 
as much as a third or half of it to reading 
the question, getting it straight in your mind, 
and thinking it through. Look with good- 
humored superiority upon the examinees 
who start scribbling the minute they have 
finished a hurried scanning of the question. 
They are dashing off a list of half-baked, 
unresponsive pseudo-principles in the gen- 
eral field of law which they believe to be 
involved. They will probably cross it all 
out when only three minutes are left, scan 
the question one last, desperate time, and 
write something like: 


“This is a tort question. It is a reliable 

principle of tort law that there is no 

contribution between joint tortfeasors 

(except sometimes, but I haven’t time 

to go into the exceptions). A tortfeasor 

is one who commits a feasible tort. A 

tort should be fair, equitable and fea- 

sible, in the words of the Bankruptcy 

Act. The Bankruptcy Act was passed 

to alleviate the harshness of the common 

law rule that—Time!!!” 

The rest is silence. This type of scrawl, 
with its apparent urgency reminiscent of 
the last message from Scott’s Polar Expedi- 
tion, cannot be expected to touch the bar 
examiners with pity. The question was 
probably “Should the motion be granted or 
denied? Give reasons.” Method and disci- 
pline will prevent an answer of the kind 
I have indicated, which is, believe me, 
entitled to no credit. 

For your own use in answering a ques- 
tion, draw a diagram, if you have to, to 
get the parties and issues straight. If a con- 
tract or negotiable instrument was assign- 
ed, diagram the assignments. Paper is cheap. 
Develop the bones of your answer and 
you can flesh it up slightly as you write 
it, so that the bones will not show. 

Don’t atomize your answer by number- 
ing or lettering it beyond the numbering 
or lettering of the question itself. This shows 
the bones, and the bar examiners may have 
trouble orienting your sub-sub-categories 
with the requirements of the question. Don’t 
paragraph too much and make your answer 
look scrappy, for the same reason. Write 
a tight analysis and be sure it hangs together 
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in form as well as in substance. Don’t 
write too much. Err, if you must, on the 
side of brevity rather than length. 


Never answer a question without reach- 
ing an unequivocal conclusion. In the law 
there is a premium upon the ability to make 
up your mind. Do not hide your conclu- 
sion in the body of your answer. Display 
it proudly at the beginning or end. You 
have worked for it, and should have the 
full benefit of it in its proper setting. I per- 
sonally prefer to place it at the end of 
an answer, because I think that it logically 
belongs there. 


Bar Graders Are Human 

This brings us to a most important point, 
which you should note carefully. It is 
said that only the Recording Angel can 
judge the whole man. But the Record- 
ing Angel does not grade bar examinations. 
Nor are bar examinations of the essay type, 
such as we are discussing, graded by 
machines. Bar examinations are graded by 
people. 


People are fallible, as I have already ob- 
served, and subject to diseases, and accom- 
plishments, and sins. They are subject to 
eyestrain, and they cannot read illegible or 
microscopic handwriting. Be considerate 
of these people and they will not be in- 
considerate of you. It is basic human na- 
ture. If you write your examination in long- 
hand, write LeciBLy. Even if you have never 
written legibly before, slow down during 
the bar and make a special effort to avoid 
scribbling. You will not be graded for any- 
thing so elementary as penmanship, but if 
the reader cannot read because the writer 
cannot write legibly how can any com- 
munication exist between them? 


Adams, Benjamin, and I, from the same 
law school, took the bar together in a nor- 
thern state. Adams knew more law than 
Benjamin and I combined, and Adams could 
apply it, too, to our certain knowledge. 
Adams failed, and Benjamin and I passed. 
I was appalled at this result until I learned 
that Adams’ ordinary handwriting was 
illegible. It was then that I truly realized, 
for the first time, that the bar examination 
is read and graded by people and not by 
the Recording Angel. I did not forget this 
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point when I took the Florida bar examina- 
tion. 


Axiom: You may see the law steadily 
and whole, but if you cannot present a 
plausible end product of your knowledge, 
in a palatable capsule, capable of being in- 
gested by a human agency, 1 guarantee that 
you will fail the bar examination. 


How to Avoid Distinction 
Of The Wrong Kind 

Nothing should be done which might 
divert the attention of the bar examiners 
from the merits of your answer. You 
would not file a brief or legal memoran- 
dum with a red, white and blue cover be- 
cause it is unusual and would divert the 
attention of the court from what you have 
to say about your case. You would not 
jingle keys or change in your pocket 
when addressing a court, for the same rea- 
son, nor would you wear a loud hounds- 
tooth sport coat. ; 

The bar examiners have nothing of you 
to observe but your handwriting, your ink, 
and your words. I have already mentioned 
handwriting. On the subject of ink, it is 
obvious that you should not use red or 
green. Use the conventional blue or black. 

Be careful with your words. Learn to 
speak and write good lawyer language and 
you will not be conspicuous because of 
faulty expression. Use law words and not 
newspaper words, because you seek to be- 
come a lawyer and not a newspaper re- 
porter. A judgment may be affirmed or 
reversed but not “approved” or “upset.” 

Don’t say that an appeal should be “dis- 
missed” when you mean that the judgment 
of the trial court should be affirmed on the 
merits. Don’t confuse a verdict with a 
judgment. They are not the same. Learn 
to spell your basic law words properly. 
Don’t misspell “judgment” or “estoppel.” 
Don’t confuse “principle” with “principal.” 
It is a principle of law that the principal is 
responsible for the authorized acts of his 
agent. Contractions, slang, or any word 
which would be out of place in a good brief 
should be avoided. 

Curb your sense of humor temporarily. 
The bar examination will not last long 
enough to harm it permanently. 
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Greek symbols, subjective abbreviations, 
punctuation by ecstatic dashes, and similar 
vagaries or whims of writing have no 
place in a brief or pleading, and should not 
be used in answering amy examination. A 
contract may be a “K” in your law school 
notes, but the habit of so abbreviating it 
for the edification of others should be 
abandoned by bar examination time at the 
latest. If the plaintiff is commonly ™ and 
the defendant 4 in your notes, remember 
that the grader may habitually use the ab- 
breviations pltf. and deft. or pff. and def. 
Don’t confuse him. He may grade your 
paper late at night. Assume that he will. 
Spell out your words, so that he can under- 
stand immediately what you mean and will 
not be confused by a red herring, how- 
ever small, carelessly drawn across the trail 
to the legal ability you are seeking to prove. 

Don’t rephrase the question and create 
the impression, however false, that you 
are attempting to transpose it into one you 
can answer. Don’t begin with “The ques- 
tion here is...” The bar examiners know 


what the question is. It’s right there for 
them to read. 


Method Is Your Friend—Use It Wisely 


I have made the foregoing suggestions in 
no official capacity, but as a sympathizer 
with examinees and as a member of the 
bars of two states, admitted to each by 
examination (i.¢., as a two-star veteran). I 
also speak as one who has given the sub- 
ject some thought and consideration. My 
methods may be nothing but a crude begin- 
ning for you. You may modify them to 
suit your needs, and you must certainly 
tailor them to accommodate any instruc- 


tions given you by the bar examiners of 
your state. 


I speak for the efficacy of method itself 
and I am confident that with it your chances 
for admission will be substantially improved. 
Without it there is chaos. My suggestions 
to you in this regard remind me of the 
phenomenon of artificial respiration. The 
administering of artificial respiration is not 
guaranteed to restore natural breathing 
and revive the victim of drowning, but it 
is usually the best method available to 
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achieve these objectives. When used with 
consummate skill it is an imperfect process, 
which should be accompanied by hope and 
prayer. At its best, it is none too good, 
and thus its application must be practiced 
and it must be used perfectly if good re- 
sults are reasonably to be expected. 


The same may be said of method in tak- 
ing the bar examination, and in brief writ- 
ing and the use of advocacy in subsequent 
practice. Develop method and discipline 
now, and use them with energy and with 
skill. They are not guaranteed to make you 


prevail, but they will help. These indi- 
spensable friends may carry you through 
the bar examination and leave you with 
residual momentum enough to win several 
important cases, settle down, and com- 
mence to pay off a substantial mortgage. 
How will the sun rise for you on the 
morning of the bar examination? Will it 
be a warm golden sun, promising fair wea- 
ther and the beginning of a_ bountiful 
harvest? Or will it be a great angry red 
eye, searching out your deficiencies and 
finding them? The answer lies within you. 


| Letters tn the Bar 


After thirty-four years of active practice 
as a Country Lawyer, it is most difficult 
for me to understand why so many young 
lawyers do not keep complete office records, 
separate clients’ trust accounts, and answer 
correspondence promptly. I am of the 
opinion too many young lawyers—and some 
older ones—are putting too much stress 
and attention on how much fee they can 
get from a client and not enough on rep- 
resenting the client’s interests. A lawyer’s 
practice and reputation is based on his abili- 
ty to convince a client and the public that 
his client’s problem is his problem, and the 
sooner said problem can be solved and con- 
cluded—at the least cost and expense to the 
client, the better all parties concerned will 
be, and the better the lawyer’s reputation 
will be. All fees should be discussed fully 
with the client in the first instance, and 
again when the client’s problem (being 
handled by the attorney) has been disposed 
of, and in both instances, if possible, to the 
entire satisfaction of the client—if not, to 
the extent that the lawyer waives his entire 
fee. A satisfied client is a lawyer’s greatest 
asset. 

We lawyers must work more closely with 
our clients, and the rule that the lawyer 
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must have the confidence of his client, also 
should be that the client must have com- 
plete confidence in his lawer. More lawyers 
should advise their clients that it is to their 
best interests not to file suits or to be 
involved in litigation if their claims are not 
collectible in the first instance. A rule of 
my Office is that we advise our clients “that 
we do not make the facts” and if the facts 
are not sufficient to predicate a lawsuit 
on, our attention, or our client’s expense 
and time, we will not consider taking on 
the client’s case or problem. 

Please pardon my writing you as I have, 
but I am deeply concerned about the many 
complaints coming before Grievance Com- 
mittees in the State of Florida—many of 
which could be avoided if the lawyers 
would take more time in studying their 
law books, Code of Ethics, and obligations 
to their clients, the Courts, and the com- 
munity in which they live and_ practice 
their profession. 


“In fixing fees it should never be for- 
gotten that the profession is a branch of 
the administration of justice and not a 
mere money-getting trade.” 

(From Canon 12) 
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From The Supreme Court 


To The Bench and Bar of Florida 


Rule 2.1(g), Florida Appellate Rules, effective July 1, 1957, pro- 
vides: 


“Advisory Committee on Rules. There is hereby created an 
advisory committee on rules consisting of the following persons 
to be appointed by the Chief Justice of the Supreme Court to 
serve for a period of two years: One justice of the Supreme 
Court, one judge of the District Court of Appeals, one Circuit 
Judge, and three members of The Florida Bar. This committee 
shall conduct a continuous study of the appellate rules and 
shall meet on June Ist and December Ist of every year in the 
Supreme Court building in Tallahassee to consider the results 
of such study and to make such recommendations as are deemed 
advisable to the Supreme Court for the improvement of the ap- 
pellate rules.” 


Pursuant to this rule, the Chief Justice has appointed the following 
committee: 


E. Harris Drew, Justice, Supreme Court, Tallahassee 
A. O. Kanner, Judge, District Court of Appeal, Stuart 
L. L. Parks, Circuit Judge, Tampa 

W. O. Mehrtens, Miami 

Mark Hawes, Tampa 

J. Lewis Hall, Tallahassee 


The purpose of the committee is set forth in the rules. The effective 
functioning of the committee will depend upon the interest the Bench 
and Bar shows in the work and in the appellate rules. 


The appellate rules are primarily the tools of the practicing lawyer. 
While a great amount of time was devoted to the preparation of the 
new rules by the judges and lawyers of this State, practice under them 
will undoubtedly reveal some inconsistencies, ambiguities and will dem- 
onstrate need for supplemental provisions and additions. 


You are especially urged to submit to any member of the committee 
from time to time any suggestions you have for improvement of these 
rules. It is only through constant study and experience that we can give 
the judge and the lawyer the kind of rules that will more fully promote 
the administration of justice in this State. 


E. HARRIS DREW 
Justice of the Supreme Court 
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Institute Report On 


Conflicts in Injury Defenses 


UR PROBLEMS in connection with insur- 
O ance carriers are mostly, although not 
entirely, what we call “excess coverage” 
problems, that is, recoveries by plaintiffs in 
excess of the policy limits. That necessarily 
means that we are dealing with small policy 
limit cases where the person perhaps carries 
from $10,000 to $20,000 of insurance, or 
$25,000 to $50,000, as the case may be, and 
che recovery exceeds such amount. The 
insurance company, of course, being in the 
business, plays the law of averages. The 
policyholder who is perhaps in court for 
the only time in his life, cannot afford to 
play the law of averages. There is no aver- 
aging so far as he is concerned—this is his 
lawsuit. It is the only time he is going to 
be in court and he is definitely concerned 
about what his personal liability may be. 
From his point of view he cannot afford to 
gamble, even if the company can. If he 
carries a high limit policy—let us say 
$100,000 to $250,000, or half a million, which 
one may carry, the company is not so prone 
to gamble. This shows that to some extent, 
at least, the company may be playing fast 
and loose with the insured who is in the 
lower brackets. 

Conflicting Points of View 

Now, that presents two directly conflict- 
ing points of view. When a case like that 
arises the insurance company says, “Well, 
now, this isn’t our fault. The insured elected 
te carry a small limit policy, and no ques- 
tion would arise if he had elected to pay a 
little more premium and to carry adequate 
insurance.” To some extent that is true. 
From a practical point of view, however, 
the truth is that normally the agent of the 
insurance company writes the insurance and 
writes it in an amount which he is accus- 
tomed to writing. The insured doesn’t ask 
any questions because he doesn’t know 
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enough about it. The agent doesn’t tell 
him, “Well, for $1.50 more you can have 
five times as much protection as what we 
ordinarily write”; and, if he did, I think 
most people would carry a higher limit 
policy. If a person definitely elects to say, 
“No, I want to save my money and I will 
elect to take that risk,” you would have a 
different practical and a different legal cir- 
cumstance than what you have in the ordi- 
nary situation. If, then, the company writes 
business, knowing that 90 per cent of the 
policies are in low limit amounts, it should 
realize that questions are bound to arise 
from time to time of a dual interest, of a 
definite conflict between its interests and 
those of the policyholder. 

To illustrate the inadequacy of coverage, 
for example, a good many of the lawyers 
here today probably have policies which for 
property damage cover, perhaps, $10,000 in 
amount. Look at your policies when you 
have a chance. Yet I have seen case after 
case where somebody strikes or sideswipes 
a gasoline truck perhaps, and overturns it 
and the gasoline burns and the tank truck 
is destroyed. It sets fire to other property 
with a loss that may run anywhere from 
$50,000 to $100,000, and yet one continues 
te find these inadequate property damage 
coverages of $5,000 or $10,000. People don’t 
even think of property damage as exposing 
them to any great hazard and yet the limits 
which are ordinarily written by agents are 
not adequate. As a result, we have these 
questions arising. 

There is no excuse for any lawyer, of 
course, carrying a low limit policy, because 
he knows better; but, for the layman who 
is not acquainted with litigation and the 
results in lawsuits, these questions are going 
te continue to arise until such time as com- 
panies either take the limits off policies or 
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insurance law, was the featured speaker at the 
Stetson Insurance Law Institute conducted in March 
of this year. Mr. Appleman received his A.B., M.A.. 
and J.D. degrees at the University of Illinois. Among 
his well-known writings are: Successful Jury Trials: 
Insurance Law and Practice (25 vols.); Military Tri- 
bunals and International Crimes, and Basic Estate 
Planning. He is a life member of the Illinois State 
Bar Association and the American Bar Association. 


insist on writing them in an adequate 
amount and charge an adequate premium. 
Ethical Problems Involved 

Now, the situation which I have men- 
tioned here, then, necessarily creates con- 
flict and it also creates ethical problems on 
the part of the attorney who represents the 
insured of the insurance company. The 
attorney who accepts the employment must 
be very careful in his handling of the case 
throughout. This carefulness reminds me 
cf the cautious pleader who was represent- 
ing his client in a bastardy suit where he 
filed an answer and said, “Defendant denies 
that he is the father of the plaintiff's twins, 
or either of them.” 

The attorney who accepts employment 
representing the insured must be as careful, 
certainly, as the cautious pleader. The first 
question that the attorney must ask himself 
is, “Whom do I represent? Do I represent 
the policyholder or do I represent the insur- 
ance company? If I represent both, at what 
point must I stop carrying water on both 
shoulders?” The only discussion I have ever 
seen that bears directly upon that point 
(and I think if you can get a copy of the 
periodical, you should do it) is the Feder- 
ation of Insurance Counsel Quarterly for 
January of 1954. It contains a complete 
discussion of the point at issue. The moder- 
ator of the panel described in the Quarterly 
was James Dempsey. Those of you who are 
familiar with the Practicing Law Institute 
Trial Technique Sections will recognize his 
name. He is a brilliant trial lawyer from 
White Plains, New York, acting in con- 
junction on that occasion with other lawyers 
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who are on the panel. There are just a few 
excerpts in the Quarterly article that I want 
ta give you, which touch on some of the 
problems of controversy that arise. 

Here is one example that Jim Dempsey 
was talking about in dealing with the prob- 
lems that can arise. He first started his dis- 
cussion with an illustration dealing with a 
plaintiff's attorney. When Jim was on the 
Grievance Committee in New York State, 
a complaint was made against a prominent 
attorney who represented a plaintiff in a 
negligence action where an offer of a $3500 
settlement had been submitted by the insur- 
ance company. The plaintiff told the Griev- 
ance Committee that if that offer had been 
communicated to her she would have ac- 
cepted it. The attorney appeared before 
the Grievance Committee and stated that 
he had not transmitted the offer to her 
because she had previously said she would 
not take less than $5,000 in settlement and 
he didn’t feel it was incumbent upon him 
to submit any other figures. 

Well, the Grievance Committee did not 
actually censure him, but told him they felt 
it was incumbent upon him to submit all 
offers of settlement [and I think that is 
clearly right] to his client and that there 
was no excuse for not submitting even the 
offer of $3,500. In that case, a defendant’s 
verdict resulted and the $3,500 was lost. 

Then, Jim propounded this question: “If 
an offer of settlement should be submitted 
to a plaintiff for plaintiff's consideration by 
a plaintiff's attorney, why should not a 
demand in settlement be submitted to a de- 
fendant, as distinguished from a defendant's 
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insurance carrier, by defendant's attorney? 
What do you say about that, Mr. Slesinger?” 
[Mr. Slesinger was on the panel.] 

Mr. Slesinger stated: “Well, if the demand 
made on defendant’s counsel is within the 
policy limits, [and this illustrates the dif- 
ferences in thought that will arise between 
different members of a panel] I see no 
obligation on his part to submit that de- 
mand to the insured. However, if the 
demand is in excess of the policy limits, I 
believe that the defendant’s attorney has 
the duty to submit that demand to the 
insured.” 

Mr. Dempsey: “Assume that the repre- 
sentatives of the insurance company had 
advised that they are not willing to pay the 
full limits of the policy, would that alter 
your answer in any respect?” 

Mr. Slesinger: “That still would not obli- 
gate the defendant’s attorney to submit to 
the insured a demand within the policy. 
The insured could not be called upon to 
meet that demand. [That statement is cor- 
rect.] I cannot see where the attorney 
would have any duty to discuss such de- 
mand with the insured, because the demand 
is less than the policy limit.” 


Mr. Dempsey: “Do you agree with that, 
Mr. Gearin?” [Mr. Gearin, a very capable 
attorney, is from Portland, Oregon.] 

Mr. Gearin: “No, I am afraid I cannot 
agree. [Here you are getting a conflict of 
views from the point of view of able trial 
lawyers, and these men are primarily de- 
fense attorneys.] I feel that the figure 
should be communicated to the insured, to 
give the insured an opportunity to weigh 
the matter and perhaps seek personal coun- 
sel as to the advisability of perhaps asking 
the company to settle. If the demand ex- 
ceeds the limits of the policy, the insured 
can do nothing unless the company indi- 
cates that it will pay the full policy limits. 
If the insured is advised that a case can be 
settled for less than the policy limits, I 
think he should have the benefit of such 
information because the lawyer, in fact, as 
a practical matter, is representing him, and 
you cannot have an ethical situation where 
a lawyer does not keep his client fully ad- 
vised. The lawyer would certainly keep 
the insurance company informed of all de- 
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mands. By the same token he should keep 
the insured similarly advised.” 
Then, later on, the same type of question 
was discussed by Kent Meyers of Cleveland, 
Ohio. Mr. Meyers proposed this variation 
of that same problem: He said, “What about 
where this arises during the trial. You have 
had no offer where you could settle it 
either within the policy limits or in excess 
of the policy limits, but before the time of 
trial the plaintiff's attorney says, ‘I will now 
take $4,500’. Here is the point on that. 
There the insured is caught. He has not 
had a chance to get counsel. It is impor- 
tant, remember, to advise him of his own 
rights. It may be a doubtful liability case, 
but if the jury finds against him, the verdict 
may go higher than the policy limits. What 
is the moral responsibility of the attorney 
iit that situation — the actual, down-to-earth 
moral responsibility? What should you do? 
Should you tell the defendant, who is sitting 
behind you, that the case can be settled for 
$4,500? So, let us assume that he says to 
you: ‘Well, Mr. Meyers, what do you 
think?’ That is actually what most of them 
would say. You then have to tell him that 
the case might be won and it might be lost, 
and if the case is lost the insured may be 
stuck for more than the policy limit.” 


Practical Problems Arise 

These, you see, are the practical aspects 
of the problems that arise. The next panel 
member to speak was Judge Dwight Camp- 
bell, one of the most brilliant men that I 
have known in my practice. He was for- 
merly Chief Justice of the Supreme Court 
ot South Dakota, a past president of the 
South Dakota State Bar Association, and a 
very able trial man who tries probably more 
defense cases than plaintiff's cases, but a 
lawyer who tries them on both sides of 
the fence. He propounds some various 
problems and I will give you some of his 
comments. 

Assume the situation which follows: 

It involves two attorneys. The insured 
decides to get a personal attorney to pro- 
tect his interests in excess of the policy 
limits and the insurance company has its 
attorney, the trial lawyer in the case. Judge 
Campbell says this: “Assume that the per- 
sonal attorney retained by the insured and 
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the attorney retained by the insurance com- 
pany have divergent views as to how the 
case should be prepared and how it should 
be tried. I am rather inclined and do be- 
lieve that under those circumstances the 
company is entitled to take over the prepa- 
tion of the defense of the action and if 
there is a conflict between the attorney 
retained by the insurance carrier and the 
attorney retained by the insured, the attor- 
ney retained by the insurance company has 
to make the ultimate decision. That is the 
ebligation of the insurance company and 
the duty of the attorney retained by the 
insurance company because of the contract 
which provides for a defense in the name 
of the insured. They both have an inter- 
est in the action and in the settlement de- 
mands where the action and the settlement 
demands exceed the policy coverage.” 


Then, Judge Campbell goes on to discuss 
at some length the moral responsibility of 
the attorney. (Let me say again that I think 
you should try to get the issue of the Quar- 
terly and read the full account.) He talks 
further about the duty of the attorney, him- 
self, and his ethical responsibility. Judge 
Campbell gives this good counsel: “If the 
attorney gives the same appraisal and ad- 
vice, in his considered judgment, both to 
the insurance carrier and to the insured, he 
has met the proper standards required of 
one who is a member of our honored pro- 
fession.” I think that is a rather realistic 
test. 


Statement of Principles 

You will recall the difference of opinion 
that arose between two of the panel mem- 
bers on the duty to communicate an offer of 
settlement within the policy limits to the 
insured. Let me direct your attention to 
the “Statement of Principles Relative to 
Lay Adjusters” adopted by the American 
Bar Association which you will find either 
in your “Proceedings of the American Bar 
Association” or in Martindale where all of 
these are collected. This statement, at 4-B, 
says this: “The companies and their repre- 
sentatives, including attorneys, will inform 
the policyholder of the progress of any suit 
against the policyholder and its probable 
results.” Gentlemen, I think that this is 
something which defense attorneys often 
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don’t realize. This is something that their 
ethical duty, as now outlined by the Ameri- 
can Bar Association, requires them to do. 
There is no choice. They must keep the 
insured informed of the progress of the 
suit and the probable results thereof, and 
that would include offers which are made, 
whether they are below or in excess of the 
policy limits and the action of the company 
thereon. I think it also requires the attorney 
tc inform the insured, (whom he is repre- 
senting in court and whom he states he is 
representing when he files pleadings on his 
behalf) if he believes that the insured will 
suffer a personal loss as the result of the 
course of conduct which he, as an attorney, 
who is paid by another and representing 
that insured, is pursuing. I think there is no 
option under the “Statement of Principles.” 


Aspects Concerning High Verdicts 

Now, let us look to the situation where 
a high verdict results. Say you have a 
$10,000 or $20,000 policy and that there is 
an injury and that the judgment is in the 
amount of $35,000. Let us look at it from 
the point of view of hindsight. What hap- 
pened? The company refused to settle for 
$6,500. There are several possibilities. First 
cr all, there is the possibility that the verdict 
in the personal injury suit was the result of 
fraud or perjury. In that event there is 
usually a remedy, and that is by careful in- 
vestigation fraud can be uncovered and a 
new trial can normally be secured. Perhaps 
not. There is always a certain amount of 
perjury in every case, but usually a little bit 
or both sides, anyway, so it usually evens 
up —or is that too cynical a point of view 
te take? 

The second possibility that resulted in the 
excess verdict is that there was,an undue 
amount of sympathy, because of the injuries, 
for the plaintiff. Well, now, that could 
have been anticipated because both sides 
know what the injuries are. If they don’t 
know, then under discovery and examina- 
tion techniques of all types they can find 
out. When that can be anticipated and the 
normal reactions of jurors in that area are 
known, the sympathy element cannot, I 
would feel, be used as an excuse by the 
insurance company to say, “Well, we didn’t 
know that. We didn’t realize that a jury 
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would be sympathetic for the scars which 
disfigure this woman’s face permanently” 
Cor whatever it may be]. 

A third possibility, again using hindsight, 
is the fact that the high verdict was the 
result of evidence which wasn’t known to 
the insurance company. Now, again, under 
modern discovery techniques and _proce- 
dures and investigative facilities which are 
available to companies and to their at- 
terneys, it is the duty of the company to 
know the evidence before the time of trial, 
and if it is taken by surprise by evidence 
which it could have known, that would 
hardly be an excuse. 


A fourth possibility is the fact that per- 
haps the judgment resulted from poor trial 
work. In such a case, of course, that is no 
excuse to the company because the trial 
lawyer is its servant, selected by the com- 
pany and paid by it, and, consequently, this 
would not be an excuse for it to say, “Well, 
the trial lawyer was not competent.” The 
company is liable for its lawyer’s negligence. 

Fifth, and this is the situation that presents 
the most argument, it was a borderline case 
which could go either way, with either a 
verdict for the defendant or a verdict for 
the plaintiff. In that event, if it is a border- 
line case, the insurance company must not 
underestimate the other lawyer. Insurance 
companies sometimes do. It must not un- 
derestimate the size of verdicts in general. 
It must appraise the case fairly. This, I 
would say, is the only one of the five pos- 
sibilities that I have mentioned where the 
insurance company has a chance of winning 
an excess suit before a jury or of being 
upheld on an appeal. I think you will find 
that probably every case in which a verdict 
for the insurance company has resulted 
from an excess suit falls in the category of 
a borderline case where the insurance com- 
pany could demonstrate that it fairly ap- 
praised the situation in the light of its ex- 
perience, in the light of the experience of 
its counsel, and in the light of the evidence 
which was actually introduced at the time 
of trial—not just the evidence which was 
in its file, because it must go further. 
Obligations of Insurance Companies 

The insurance company then has certain 
duties. It has certain obligations to the in- 
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sured when it takes over the defense of a 
case. You recall that not just automobile 
policies, but all liability policies provide that 
the company has the exclusive right to ne- 
gotiate for the settlement of cases and the 
exclusive right to select counsel and to de- 
fend cases which are filed against the named 
insured. All courts agree that when a 
company takes over the exclusive defense 
cf a case that this is a matter of substantial 
prejudice to its policyholder, that he has 
then surrendered to it the right of control 
and that he is more or less at the mercy 
of the company. There is, then, in addi- 
tion to those legal rights, certain correlative 
duties and certain obligations. In brief, what 
are these duties and obligations? Let us 
just analyze them for a moment. 

First of all, the company has the duty of 
securing experienced counsel. That is a 
constantly increasing problem, with steadily 
fewer trial lawyers and with more and more 
of the seasoned trial lawyers moving from 
the defense side of the case over to the 
plaintiff's side of the picture. Therefore, 
this is a constantly increasing problem, par- 
ticularly with insurance companies com- 
plaining about the size of lawyers’ bills 
when they receive them from defense 
counsel. 

But you hear this complaint constantly 
by insurance companies: “How can we 
afford to defend? The costs are increasing.” 
A very simple answer is to raise the pre- 
miums and pay the lawyer an adequate fee. 
But suppose, for example, they say in some 
communities, “Well, most of these lawyers 
are on the plaintiff's side in some way or 
another. The other lawyers are too high- 
priced, so we are going to take someon 
who is inexperienced and use him.” That 
alone, you see, could be a potential basis 
of liability—inexperience of counsel se- 
lected. 

Company Investigations 

A second basis of liability for an obliga- 
tion of the company which arises in this 
connection is the failure to secure all of the 
facts. Either the company, through its in- 
vestigators, has made a sketchy investigation 
or through its counsel has failed to take 
necessary depositions, or to propound inter- 
rogatories, or to do other things which are 
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necessary to secure all the information in 
the case. Now, those of you who think 
that insurance companies are infallible and 
make complete investigations should be dis- 
illusioned immediately because they are not 
aud do not. Ordinarily, investigators are 
not sufficient in number to do the type of 
work which they ought to do for insurance 
companies. I have such cases come into my 
office, and I remember one that came in 
six months after an occurrence where there 
was obviously one witness needed to prove 
who was on the wrong side of the road. 
tt was one of those situations where it was 
claimed by the plaintiffs, as I recall, that the 
insured car had pulled out to pass another 
vehicle. The insured claimed just the op- 
posite, that the other car had pulled out to 
pass another vehicle. There was no state- 
ment in the file to show who the driver was 
of the vehicle being passed. We investi- 
gated that case personally. Here the ad- 
juster had had the file since the time the 
accident occurred and had never located 
this person. We finally located her, and it 
was a woman driving an old car. She was 
a country school teacher, and she had not 
come forward because she was afraid she 
would be involved in the controversy. 
When she was found, it was clearly estab- 
lished where she was going and who was 
passing at the time. But there was the file. 
The company had had it for six months 
and no apparent effort had been made to 
discover who that driver was! You find 
many such files that come in from insurance 
companies which are sketchy in their facts. 
If the attorney does not supplement those 
facts, the company could then be liable, for 
it has failed to act with the diligence re- 
quired of someone who takes over the ex- 
clusive control of the lawsuit. 


Trial Tactics 


A third obligation and a correlative lia- 
bility may arise from, let us say, poor trial 
tactics, and these are all bases upon which 
suits may be predicated against an insurance 
company. Here are the types of things that 
may enter into such a contention and pre- 
sent factual questions for a future jury, per- 
haps, to determine: The browbeating of 
witnesses, arousing the antagonism of a jury, 
or even an attorney coming to court with 
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liquor on his breath and offending jurors, 
particularly female members of the jury. 
Or suppose you come to a situation (and 
this is more and more common at the 
present time) where you decide to admit 
liability. Some of the younger members 
here may think, “Well, that is unusual.” 
Ir isn’t unusual. A defense attorney is often 
foolish to controvert the facts of a case 
where he is bound to be shown to be wrong, 
because the jury is going to feel that he 
is pettifogging or that he is attempting to 
conceal the truth. It is better for him to 
come in and admit liability, particularly 
where the facts are such that they would 
make the jury, in effect, hate the defendant. 
Let us say that the defendant was driving 
while drunk and ran into the rear end of 
a car which was on its own side of the 
road and properly lighted. If the attorney 
fails to admit liability, the company may 
be liable because he permitted all of this 
evidence to come in and to arouse the 
antagonism of the jury. On the other hand, 
if he admits liability and the judgment is 
in excess of the policy limits, can’t you 
conceive of the insured in a second suit 
coming in and saying, “He admitted lia- 
bility and permitted this verdict to come in, 
in excess of policy limits, knowing that I 
had a personal stake in the situation”? 


Potential Liability 

Well, now, let me back up a little bit. 
There are a few other bases that I want to 
gc into later on potential liability. The 
attorney, you see, who is defending the in- 
sured is constantly confronted with these 
problems which must be decided because 
he has to protect the insured; but he also 
has to protect his insurance company as 
well as he can in the defense of this situa- 
tion. I think it is necessary for him to 
realize these potential facets of liability and 
to conduct himself accordingly. He should 
protect himself every step of the way. Sup- 
pose, for example, he decides to admit lia- 
bility. The suit is in excess of the policy 
limits. Perhaps the insured has a personal 
attorney. He should then go over the situ- 
ation with the personal attorney and, if the 
attorney is a person of good repute and of 
integrity, normally they can work out a 
type of procedure and then reduce to writ- 
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ing the fact that they are both in accord 
that the best strategy under the circum- 
stances is to follow this particular course of 
procedure. So far as his personal conduct 
is concerned on other things I have men- 
tioned, he should be sure that there is a 
proper investigation, and he should review 
the file immediately when he receives it 
and make suggestions for such further in- 
vestigation as is required. He should per- 
sonally take the steps that are necessary in 
discovery procedures to obtain the informa- 
tion which can be secured. He must be 
sure that he is not the type of lawyer who 
comes to court with liquor on his breath 
and that he does not, by his personal acts 
o1 mannerisms, arouse the antagonism of 
the jury. Then the attorney is avoiding 
these possible liabilities on the part of the 
insurance company and of himself. 


Now let us move on to a few of these 
other points where the company may be 
liable. A fourth one is the failure to hire 
local counsel in the place where the case is 
tried. Now, there are some lawyers who 
are such geniuses that they can look at 
jurors and tell whether they are good or 
bad jurors. I have never been much of a 
judge in that regard. I have found case 
after case where I will excuse someone from 
a jury because I don’t like his looks and 
couldn’t trust that gentleman under any 
circumstances, and then I find out that we 
would have had an ideal juror on that type 
of case. Or, the other way around, you take 
someone and you think, “Boy! He is my 
baby. I like everything about him,” and 
that gentleman will hang the jury or he is 
the one juror who either knocks down a 
verdict or builds it up against you. So, 
when you go into a strange area, it is futile 
not to hire local counsel who knows these 
people and knows their backgrounds and 
knows how they will react to given 
situations. An insurance company which 
chooses instead to have an attorney come 
from a long distance — which first of all 
just proclaims insurance on a wide flung 
banner to the jurors — and without the bene- 
fit of local counsel is, of course, gambling 
with the funds of its insured. 


Now, all of these points are potential 
bases of liability. Some of them have not 
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been used in cases which have gone to 
higher courts. They will, however, come 
up. It is inevitable that they will arise as the 
resourcefulness of counsel suggests these 
things to them. 

Need to Negotiate in Good Faith 

A fifth basis which has come up most 
commonly is the failure to negotiate in 
good faith. Normally, it involves a situation 
where an insurance company has perhaps 
cffered to pay $1,500 on a case that is ob- 
viously worth $7,500 in settlement and a 
case which, in a verdict by a jury (which is 
normally more liberal, as Perry Nichols 
pointed out, than the claims examiner re- 
viewing a claim) the jury might come up 
with $15,000. 

Now, in that situation the very fact that 
an insurance company offered $1,500 on a 
case where you could introduce expert tes- 
timony of anyone in the business to point 
out it was worth $7,500 in settlement is in 
itself evidence of bad faith. It would be 
not just negligence, but bad faith, because 
it was bound to know, as a professional 
defender of lawsuits, what the value of that 
case was in settlement. If it is so far off or 
was so derelict in its duty that it would 
not offer a fair amount and try to dispose 
of the case, that is definite evidence of bad 
faith. 


Let me give you another situation which 
very commonly happens nowadays. Insur- 
ance companies say, “It is our policy never 
to disclose policy limits.” Well, you know 
what that means, actually, from the point 
of view of a seasoned practitioner. It means, 
“Boy, the sky is the limit. We have got 
a big one.” If they have a little policy, 
they will be only too happy to tell you, but 
if they have a big one they will say, “It is 
our policy never to disclose policy limits.” 
I think this: Assume there is a good plain- 
tiffs lawyer on the other side of the law- 
suit and they refuse to disclose the policy 
limits. He says, “Gentlemen, I will make 
you no offer because my offer is dependent, 
in part, upon what your policy limits are. 
I will make you a fair offer since, if you 
have a small policy, it is not my desire to 
hurt your insured. If you have a small 
policy, I will submit an offer to you of 
less than your policy limits,” and the com- 
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pany says, “We will never disclose our pol- 
icy limits.” He says, “Gentlemen, we have 
nothing to discuss,’ and the case goes to 
trial and the judgment exceeds the policy 
limits. It is my feeling that the company 
has acted in bad faith because it had a duty, 
with reference to the potential liability of 
the insured, to use diligence and to use 
good faith to negotiate, and when the par- 
ties cannot even meet upon a common 
ground of the fund available, then the com- 
pany has certainly been derelict in its duty. 

Number six is the failure to communicate 
ofiers to the insured, even though they were 
in excess of the policy limits, so that the 
insured can protect himself. I have covered 
that, I think, pretty well from the American 
Bar “Statement of Principles.” If in a plead- 
ing one set out the Statement of Principles 
by which the companies are bound and the 
fact that there has been a violation of that 
Statement of Principles by the insurer, I 
don’t think it would take too much more 
proof. The insured has a right to protect 
himself. Perhaps he could have settled the 
excess demand for a minor amount, say 
$1,500. He must be given that opportunity. 
If you do not give him that opportunity, 
then again there may be bad faith. 


Insured’s Need for Counsel 

I think another basis, number seven, is 
the failure to advise of the necessity of per- 
sonal counsel or minimizing the danger of 
a case and lulling the insured into a sense 
of security. I can give you two examples 
of that: There was a case over in Peoria 
that went up to the Federal Court of Ap- 
peals and involved a Dram Shop suit. You 
don’t have that in Florida, but at any rate 
the case could have been settled for $3,500. 
The policy was only $5,000 in amount. 
They told the insured about the offer, and 
he asked, “Well, do you think we ought to 
do something about it?” The company 
tcunsel said, “No, there is no danger. We 
will get a not guilty or, at the most, the 
jury won’t give him over $1,500.” Well, 
the jury gave him $7,500. They held the 
cempany liable because counsel had so min- 
imized the danger of the case that the man 
took no steps to protect himself. 


Another situation which happened within 
my Own experience quite recently was a 
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situation where an automobile company 
made an offer to me originally of $500 on 
a case and then, very generously, came up 
to $2,000 before the time of trial. It didn’t 
tell the insured there was any possible 
danger at all. Well, the jury brought in a 
$40,000 verdict and here was the insured 
suddenly, after a verdict, realizing that he 
had a $15,000 investment in that verdict. 
Then, for the first time, he secured a per- 
sonal attorney, but the company had so 
minimized the danger of the case to the 
insured that he didn’t even realize until 
the moment of judgment that he had an 
exposure. 


Another basis of potential liability of the 
insurance company is a demand that the 
insured contribute to a settlement which 
is less than the policy limits. This used to 
happen a great deal; although it doesn’t 
happen as much now, it still happens where 
seme smaller companies are involved. You 
have a $10,000 policy limit and an offer of 
settlement of $7,500. The insured says, 
“Well, I think we had better settle,” and 
they say, “All right, we will pay $5,000 and 
you pay $2,500.” Now, that has been held 
to be bad faith because the company has an 
absolute duty to pay all the sums that are 
less than the policy limits. The very act 
of demanding that the insured do some- 
thing which he is not required by law to do 
is evidence of bad faith on the part of the 
company. 

After Judgment, What? 

The next situation which may expose the 
insurer to liability is the failure to take 
necessary steps to protect its insured after 
a verdict or a judgment, or refusal to appeal. 
Now, it is surprising how enthusiastic com- 
panies can be about a defense of a lawsuit 
where they say there is no liability and then, 
after judgment, pay the policy limits into 
court. The very case which they told the 
insured had very little danger in it, or upon 
which they should not pay an amount of 
half the policy limits, after judgment they 
pay the whole policy limits into court. 
Under those circumstances, there may be a 
liability arising from the very inconsistency 
in the position of the company. In good 
faith to the insured, it may be obligated to 
pursue the battle to the ultimate and to 
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take an appeal in an attempt to reverse the 
decision in order that settlement may be 
secured after that time or a new trial had. 
Bad Faith Rule 

I want to turn now for a moment to the 
two rules which are so commonly discussed, 
as. fixing the liability of insurance compa- 
nies for judgments in excess of policy limits, 
the Bad Faith Rule and the Negligence 
Rule. Now, some states refer to one and 
some refer to the other as the criterion of 
liability. Back around 1943, when I was 
working on Volume 8 of my set, /nsur- 
ance Law and Practice, | said there that the 
states were then largely dedicated to the 
Bad Faith Rule, but that they were rapidly 
swinging in the direction of the Negligence 
Rule, as the new decisions came out. 

In October, 1950, issue of the Insurance 
Law Journal there is an excellent article by 
James Dempsey, moderator of the panel 
1 mentioned earlier here, wherein Jim thinks 
the pendulum is once again swinging the 
other way; that is, it is swinging back to the 
rule that one must show bad faith on the 
part of the company in order to impose a 
liability in excess of the policy limits. 

His article is one of the best articles on 
excess liability that I have ever read, and I 
strongly recommend that you write Com- 
mercial Clearing House in Chicago to se- 
cure a copy of the October, 1950, issue and 
read Jim’s article. As you know, the law is 
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constantly in a state of flux. You have 
swings of the pendulum as you go along; 
it swings first one way and then the other. 
I think at the present time there are proba- 
bly more states adhering to the Bad Faith 
Rule than to the Negligence Rule, insofar 
as verbiage is concerned. Most states, how- 
ever, submit the question to a jury and, of 
course, there is the tendency of the jury to 
disregard any instructions on a technical 
matter of that kind and decide whether they 
want to find for the insured or for the 
insurance company. Normally, it isn’t too 
hard to determine which way they are go- 
ing to decide. 

However, I think the real, practical ques- 
tion, rather than that of good faith or of 
negligence, devolves upon how much im- 
portance does that state place upon the 
system of jury trials. After all, if it is a 
jury question to be determined, then the 
jury is going to determine it upon the 
basis of the facts that are presented; if it 
appears that such insurance company has 
been careless when it occupies a position of 
fidelity, then the jury is apt to find that 
there was bad faith. Some states, more and 
more — and I think this is the present ten- 
dency of the higher courts—are leaving 
questions to jury determination; and, after 
all, there is nothing earth-shaking about this 
particular problem which makes it not a 
question for a jury to determine. A lawyer 
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might be inclined to say, “Well, this is a 
question of law,” but all questions which 
arise in court are really questions of law. 
The court instructs the jury what the law 
is, but there are conflicting facts, whether 
it is an automobile intersection case, whether 
it is a suit upon a contract where a person 
has failed to make delivery of pig iron 
which was ordered, or whether it is a suit 
under an insurance policy. The jury must 
apply the law that the court gives the jury 
tc the conflicting facts which are presented. 
If you have a jurisdiction where the judges 
are prone to say, “Well, we don’t like what 
the jury did, therefore we will set that 
aside and say that there was no proper evi- 
dence for a jury,” then, that could be the 
result in this type of a lawsuit. But if it is 
the type of jurisdiction which is prone to 
say, “Well, we think a jury trial has some 
significance and we will let the jury deter- 
mine this under proper instructions,” then 
if the jury was properly instructed and if 
there were facts to be submitted to the jury, 
its determination is conclusive. Your result 
in those states will be finalized through the 
jury determination. 


So, I think you can predict more or less 
what the results will be, not from saying 
“bad faith” or “negligence,” but what em- 
phasis is given by the higher courts of that 
state to jury findings. Of course, states at 
the present time vary widely, depending 
upon the personnel of the courts. All are 
agreed that hindsight is not necessary. One 
must judge the conduct of the company 
and its attorney in the light of the facts as 
they existed at the time that the decision 
was made. It is not necessary to look back 
and say, “Well, in retrospect, we can de- 
termine such and such,” but normally where 
an average verdict or an average judgment 
results, it is possible, by careful preparation, 
to predict with some degree of accuracy a 
course of conduct which results in that 
determination. 


Sufficient Foresight Needed 

All of you will remember, I think, Melvin 
Belli’s statement in some of his writings that 
the modern trial is a race of disclosure. 
There is a lot of truth to that assertion. 
There is no longer any great amount of 
secrecy because there are too many tools 
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for discovering what the facts are, and cer- 
tainly the law is available to anyone who 
chooses to dig into the books and learn it. 
You have seen the brochures that Perry 
Nichols prepares for settlement purposes 
where not only the facts, but frequently the 
law, will be set up. There is no great secret 
as to how the lawsuit is going to be tried. 
The only question is what will the reaction 
of the jury be to this set of facts which 
we both know. So, therefore, it isn’t pri- 
marily a question of hindsight. It is a 
question of foresight, the courts all uni- 
formly endorse that principle and an insur- 
ance company is not bound by what hind- 
sight would have disclosed. The question is, 
“Was its foresight sufficient?” 


Also, the insurance company does have a 
right to play the law of averages, if and only 
if a reasonably prudent person, acting under 
the same or similar circumstances, would 
arrive at the same conclusion. So, in the 
operation of its business, remember that an 
insurance company may act upon the law 
of averages, but its duty must be measured 
by the prudent man’s standards. It must 
be remembered also, as I pointed out before, 
that the insured is somewhat at the mercy 
of the company whether it chooses to ne- 
gotiate or to defend and that the courts are 
going to take that fact into consideration 
in weighing the standard of conduct which 
is followed. 


Now, where you find courts talking about 
“bad faith,” or where that term is used, that 
isn’t wholly a state of mind. You don’t 
have to prove bad faith by proving what a 
person was thinking or what a claims man 
was contemplating at the time. That can 
be measured by objective or external mani- 
festations which disclose what the state of 
mind must have been or the reason in back 
of the acts. That, of course, then becomes 
a factual matter to be determined by the 
trier of the facts, whether it be a court or 
a jury, provided there is some reasonable 
evidence to be submitted to the trier of 
the facts. 

Normally, these cases arise, so far as ex- 
cess liability is concerned, by a demand 
being made within the policy limits and a 
refusal to settle. That is the ordinary, com- 
mon situation. Suppose the insurance com- 
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pany takes this attitude that I mentioned 
earlier, “We never disclose our policy lim- 
its” That alone, as I say, may constitute 
bad faith, but how do you find out about 
the policy limits? What are some possibili- 
ties? Suppose you actually want to know 
this in evaluating the case and deciding what 
can be done toward settlement before trial? 
Well, the first thing, of course, is to refuse 
ty discuss settlement at all unless the policy 
limits are disclosed. Normally, that will 
bring the company to heel because of the 
fact that it does want to negotiate and it 
does want to get these cases disposed of. 

The second is to sue for such a large 
amount that it must, necessarily, exceed the 
policy limits, in which event any solvent 
company is going to put its policyholder 
on notice that the suit is in excess of the 
policy limits. This may result in him hiring 
a personal attorney who is then going to 
protect the interests of his client. 
Disclosure of Policy Limits 

Third, if the company, as sometimes hap- 
pens, asserts a policy defense, you as rep- 
resenting a party interested in the policy 
coverage, that is your client, may file a 
declaratory judgment suit to ascertain the 
validity or nonvalidity of that policy de- 
fense. Normally the company files such 
actions, but this being a third party bene- 
ficiary contract, the injured person has a 
vested interest in that contract the minute 
the accident occurs. He may file a declara- 
tory judgment suit which requires the com- 
pany to produce the policy. 

Incidentally, going into that, back more 
than twenty years ago—I won't say how 
many more years—I had a situation where 
the company refused to disclose its policy 
limits or anything else. I filed an action in 
Illinois in the state court directly against 
the insurance company and the insured, set- 
ting up, of course, unsworn pleadings alleg- 
ing that the insurance company had issued 
such and such a policy which provided for 
direct suit against the company in the event 
of an accident occurring and providing that 
the company would pay directly to the in- 
jured person the moment it happened. Well, 
the insurance company, to get out of the 
suit as party defendant, had to produce its 
policy and so we had our information. 

Then, another possibility exists in that 
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if the person is a passenger he may sue the 
company under a medical payments provi- 
sion or for an assumed medical payments 
provision in which case the company, to 
get out, again must bring forward the policy 
to show that it does not have a medical 
peyments provision; and that becomes a 
legitimate matter for discovery, since it is 
then a matter in controversy. The plaintiff 
may, by discovery techniques, require the 
production of the instrument and examine 
it to determine the existence or nonexist- 
ence of the medical payments endorsement. 

A fifth technique is under the Maddox v. 
Grauman* rule in Kentucky where they 
hold that the interest of the plaintiff is such 
that the moment an accident occurs that he 
is entitled to that information as a matter 
of right as he has a vested interest in the 
insurance proceeds. 

Another method by which that informa- 
tion can be secured is if the insurance com- 
pany, as so often occurs in the pleadings, 
denies everything that is alleged by the 
plaintiff, including ownership and operation. 
You may then require production of the 
insurance policy to show who was insured. 
That is then an indication of ownership. 
It is relevant evidence which can be intro- 
duced before a court and jury to show that 
the defendant had such an interest in the 
subject matter (that is, the automobile) that 
he insured it. You may then require pro- 
duction of the insurance policy. 

And then, of course, you may, as I have 
said earlier, assume if the insurance company 
refuses to disclose the policy limits that the 
policy limits are adequate to cover any 
judgment you may secure. Now, this brings 
up one of the knottiest problems, however, 
that is presented in the ethical relationships 
of the various attorneys: May the plaintiff's 
attorney communicate directly with the 
policyholder, where the suit is in excess of 
the policy limits with reference to that 
matter? That question has never been re- 
solved, so far as I know, by any ruling of 
the American Bar Association. It is a ques- 
tion which has been suggested in some of 
the discussions of the Ethics Committee. 
Communication with the Insured 


Here you have the situation: John Jones 


*(Ky.) 265 S.W. 2nd 939, 41 A.L.R. 2d 964. 
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is sued. The suit exceeds the policy limits. 
An attorney represents him, and, up to the 
amount of the policy limits he is hired by 
the insurance company to do that, but he 
represents the insured only up to that point. 
He does not represent him as to the excess 
amount. Under the canons of ethics an 
attorney for a different party has no right 
tc communicate with a client who is repre- 
sented by counsel. This man then — John 
Smith or John Jones, whoever he may be — 
like Gaul is divided into two parts at least, 
if not three. So, therefore, may the plain- 
tiff’s attorney communicate directly with 
the insured as to the nonrepresented portion 
of the policyholder? I don’t know. It is a 
very, very close question, from an ethical 
point of view and this is what has frequently 
been done. 

Where he knows that the suit is in excess 
of the policy limits the plaintiff's attorney 
writes a letter to the company (or rather to 
the lawyer representing the insurance com- 
pany and the insured) in duplicate or tripli- 
cate so that he may forward a copy to the 
company. He sets forth the basis of the 
liability and the danger that a verdict may 
run in excess of the policy limits. He states 
ia the letter that he feels he has a right te 
communicate with the insured. He asks, 
further, whether or not the company has 
put the insured upon notice that he has a 
nonrepresented interest and requests him to 
have the insured or the insured’s personal 
attorney get in touch with him. Sometimes 
plaintiffs’ counsel sends an extra copy to 
the insured with reference to any matters 


Now, the question is, is the copy which is 
sent to the insured, if one is sent, an im- 
proper communication or not? I don’t 
know. I do say this: A ruling should be 
had upon that, based upon the fact that 
there is that nonrepresented interest. I 
would say that the plaintiff's attorney would 
have no right under those circumstances to 
communicate with that person, the insured, 
to discuss with him the facts of the occur- 
rence, except in the presence of the attor- 
ney representing the company, since the 
insurer has an exclusive right of control 
over the case. The plaintiff's counsel quite 
clearly has no right to communicate with 
the insured with reference to any matters 
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other than the nonrepresented portion, and 
that only for the purpose of, first, ascertain- 
ing the extent of that portion and, second, 
to discuss settlement with him of the non- 
represented portion. If there is any com- 
munication, I think it must be limited to 
that. However, that is my personal opinion 
because there has been no ruling of the 
American Bar Association or by The Flor- 
ida Bar upon that point, so far as I know. 
What About Written Demands? 

Now, you have the problem of demand 
letters, and again we are dealing solely with 
practical considerations. You have demands 
which may be made by the insured to set- 
tle within the policy limits. What does the 
company do when confronted with that? 
I would like to give you some actual illus- 
trations of that type of thing. Here is a 
letter which would be the type of letter 
to be written to the company by the per- 
sonal attorney for the insured, if he de- 
mands that a settlement be consummated 
within the policy limits. 

“Blank Insurance Company, 

175 West Jackson Boulevard, 

Chicago, Illinois 

Gentlemen: 

Re: Brown, Rainey et al v. Anthony 

As you know, certain suits are pending 
in the Circuit Court of Sangamon County 
against your assured, who is my client, 
Mrs. J. E. Anthony. The suit by Mr. 
A. J. Brown is in the amount of $25,000, 
by Mrs. Ella Rainey in the amount of 
$15,000, and by the minor children in 
the amount of $10,000 each. This makes 
two suits which individually exceed the 
policy limits of $10,000/$20,000 and the 
total of the suits far exceeds the max- 
imum policy limits. 

(Here you are setting out the background 
first of the case and the situation. ] 

“As Mrs. Anthony has informed you, 
she was, prior to the accident, engaged 
in making a left turn from Highway 66 
onto a country road. She did not see the 
other vehicle until it struck her. While 
she asserts that she gave a hand signal 
prior to starting to turn, she was unac- 
companied and has no corroboration of 
this testimony. 

“Certain aspects of the case make it 
apparent that the jury could easily dis- 
believe her testimony. Admittedly, she 
had both hands on the wheel at the time 
of turning, there were no cars following 
her, and she did not see the approaching 
car. These circumstances might well in- 
fluence the consideration of the jury. 
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William A. Gillen, Tampa, Chairman of the 
Legal Institutes Committee of The Florida Bar 
for 1956-57, is shown with Mr. Appleman 
(right) during the question-and-answer period 
which is reported on in length at the close of 
Mr. Appleman’s article. 


This is particularly true since the deposi- 
tion taken of the plaintiffs show that 
they will testify that the turn was made 
abruptly, with no prior signal given, and 
these persons are in the numerical pre- 
ponderance. 

“As you are aware, the making of such 
a turn in the face of on-coming traffic 
is a violation of Illinois statutory law. 
The decisions of this State certainly make 
it negligence to make such a turn, and 
some cases have even held it to be wilful 
and wanton conduct. Upon the facts, 
therefore, the cases appear to be inde- 
fensible. 
[Now, remember, this is just argument. 


“The plaintiffs attorney has given no- 
tice that he will settle this case for the 
following sums: A. J. Brown, $7,500; 
Ella Rainey, $4,500; the minor children 
$500 each. These are far less than your 
policy limits. 

{For the serious injuries they had, that is 
pretty low, isn’t it? ] 

“Demand is hereby made upon you on 
behalf of Mrs. J. E. Anthony to settle 
these cases within your policy limits or 
suit will be brought to recover the excess 
of any recovery had by way of suit. 

Yours very truly,” 
Now, that is the letter that goes in to the 


He is trying to tell the company why their Co™pany. That is the one thet puts the 
insured is going to get stuck, that is, his needle to the company and says, “Boy! You 


client.] had better settle or here is a good, self- 


“The injuries sustained by the plaintiffs 
are serious and permanent. Mr. Brown 
sustained a compression fracture of the 
second lumbar vertebra and fractured 
collar bone, had two front teeth knocked 
out, and lost considerable time from his 
employment. Mrs. Rainey sustained a 
fracture of the right knee which has not 
responded well to treatment, a fractured 
right ankle, and a badly scarred face. The 
two children received severe bruises and 
contusions which required medical atten- 
tion. The special damages alone amount 
to $7,500. 

[Now, he is teiling about the damages to 
scare them further upon that aspect of the 


“The plaintiffs’ attorney is a skilled and 
able jury lawyer who has had considerable 
success in cases of this character. Since 
the war, verdicts in this county have been 
substantial, running as high as $35,000, 
in individual cases. If these cases go to 
trial, it seems unquestionable that the 
plaintiffs will recover far in excess of the 
policy limits. 
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serving statement that we will introduce 
before the next jury.” 

So what does the company do in re- 
sponse? Well, here is the typical letter 
that should go back from the insurance 
company. 

“Dear Mr. Doe: 

“Thank you for your letter of No- 
vember 15, 1949, with reference to the 
pending suits in Sangamon County against 
Mrs. J. E. 

“As you are doubtless aware, we under- 
took extensive investigation immediately 
upon the occurrence of the accident in 
order to render full protection under the 
policy to our insured, Mrs. Anthony. 
Without going into extensive detail con- 
cerning all of the witnesses, our investi- 
gation revealed the following: 

SA: Brown is a traveling salesman 
who was somewhat acquainted with Mrs. 
Rainey. Upon the date in question he 
had picked up Mrs. Rainey and her two 
small children around three P.M. and 
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with her had driven to a nearby commu- 
nity where they made the rounds of sev- 
eral taverns. There is. definite evidence 
that both of them had been drinking. 

“As they returned toward Springfield, 
it was dusk. The Brown automobile was 
being driven at a high rate of speed, with 
no lights burning, even though this was 
the most dangerous time of the day for 
accidents to occur. Mrs. Rainey was rid- 
ing in the front seat with the driver and 
had equal opportunity to see. 


[You know, they can both play at this 
business of self-serving statements. | 

“The insured, Mrs. Anthony (client of 
the lawyer who wrote the first letter] is 
a careful driver and bears an excellent 
reputation in her community. We have 
every reason to believe that her testimony 
as to the giving of a signal will be be- 
lieved, in view of her definite insistence 
upon this matter and the splendid ap- 
pearance which she presents. We would 
certainly have no right to disbelieve her 
statement, and to accept, instead, testi- 
mony which is definitely biased and ad- 
verse to her._ 

“Even if the jury should find negligence 
on the part of our insured, it would be 
difficult to find the plaintiffs to be in the 
exercise of due care. They were rounding 
a curve at the time the accident occurred 
and had no visibility of the road ahead. 
Yet Mr. Brown made no effort to decrease 
his speed or to take other steps for his 
safety. Had his headlights been burning, 
the accident probably would never have 
occurred; and had he not been drinking 
the same is probably true. 

“With reference to the injuries, the 
two minor children received only first aid 
treatment totaling $20.00. As to Mrs. 
Rainey’s injuries, we are informed that 
the ankle is completely healed and the 
knee is responding well to treatment. She 
was not employed, and consequently did 
not lose any earnings. Mr. Brown is now 
back at work and apparently made an 
excellent recovery from the injuries re- 
ceived. 

“As you know, with the volume of 
policies issued by this company, we have 
uccasion to see many thousands of acci- 
dent claims and suits per year. The situ- 
ation is not a new one. Our experience 
has been that, with a highly respected 
person as defendant, under circumstances 
similar to this, the jury is prone to return 
a verdict for the defendant or to return 
a small verdict as a compromise between 
liability and the injuries. We have con- 
sulted with our local defense counsel, 
who is an attorney with many years of 
experience and familiar with such cases, 
and he has agreed that the offer hereto- 
fore made by us upon these cases is cer- 
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tainly a reasonable one. 

“It is our feeling we would not be 
rendering a proper service to our insured, 
Mrs. Anthony, by making the payments 
set forth in your letter. That would cer- 
tainly constitute an admission that she was 
wholly at fault and would appear perma- 
nently upon her claim record. Nor could 
we, as a trustee for all policyholders, use 
their funds for excessive payments in such 
a case as this. 


“We will continue to give the est 
possible service to Mrs. Anthony under 
all of the circumstances of this case. 

Yours very truly, 

BLANK iNSURANCE COMPANY” 
Those are the types of letters which you 

will find going in, each creating evidence 
for the second suit and giving them, on the 
one hand, an approach into the company’s 
funds, and, on the other, giving them an 
out. I had a case very recently (and again 
this was a Dram Shop case) where I was 
defending; as is typical in Illinois, the Dram 
Shop operator and wife practically always 
deny that they ever sold any liquor to 
people who went out and got drunk and 
caused an accident. There is a basis for 
statutory liability if they did so. Immedi- 
ately, when this lawsuit was filed, an attor- 
ney representing the insureds, individually 
(I had previously taken the depositions un- 
der oath, I might say, of our own people 
for our protection) sent notices to me to 
settle, to pay the demands which had been 
made by the plaintiff. We had a series of 
letters which, to not lengthen this talk 
unduly, I did not bring with me, but the 
tenor of my letters was something like this. 
He had just written and said, “We hereby 
demand that you settle this case within the 
policy limits and that you pay the sum of 
$10,000 which has been demanded by the 
plaintiff.” My first letter went back like ~ 
this, “Dear Mr. So and So: Your letter has 
been received. I appreciate your interest in 
this case. However, as you probably know, 
sworn statements taken from your clients 
indicate that they definitely made no sales 
of alcoholic liquors to the intoxicants in 
this case. No evidence has been presented 
to show that there are any eyewitnesses to 
testify that your clients have perjured them- 
selves in this respect. We know that they 
are outstanding people and we are certain 
that their moral fiber is such that they have 
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made a full disclosure of the full and exact 
truth in this case. We appreciate your con- 
tinued interest in this matter and we must, 
until we have definite knowledge to the 
contrary, assume that our insureds, your 
clients, have told us the truth in this matter 
and we will handle the case accordingly. 
Yours very truly,” 

The next step was that he wrote back a 
letter saying, “Well, apparently your letter 
was facetious.” That gave me an oppor- 
tunity to write a three page letter going 
into the fact that it wasn’t facetious; I told 
him that we were deadly serious and 
pointed out that I was quoting at length 
from the statements which had been taken 
under oath in question and answer form, 
and stating the fact that such statements 
had been repeated. I urged him to get to- 
gether with his people and said that if he 
found, after discussion with them, that they 
had not told us the truth in the first in- 
stance, then immediately to let us know 
before prejudice arose, because under those 
circumstances there would, of course, be a 
breach of the policy provision with refer- 
ence to cooperation. 

I heard nothing further from him, but 
our record, I felt, was adequately protected 
in this regard, so there is no question but 
that two can play at the same game. It is 
a question of putting the company on no- 
tice in a legitimate manner to apprise it 
of the danger in the case, the possibility 
and probability of an excess verdict, and 
the company, on the other hand, states its 
position honestly and fairly and in the best 
light it can from its own point of view. 
These letters may bounce back and forth 
like a tennis ball for a period of time while 
each is maneuvering for information and for 
position as to the possible second suit. 


Instruction of Insured 

Here is another thing that a company can 
de to protect itself. The company can 
instruct its insured (and this it seldom 
does) that he has a right to settle the lia- 
bility in excess of policy limits. Now, if 
they so notify him in writing and he fails 
to do so, it may constitute contributory 
negligence on his part. At least, it is evi- 
dence that the policyholder, being so ap- 
prised by the company and acting upon the 
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advice, normally, of independent legal coun- 
sel, did not deem that there was any ma- 
terial danger that a judgment would result 
in excess of the policy limits. Now, that is 
very seldom done and one reason it isn’t 
done is that there is a danger in it. It may 
open the door to collusion between the in- 
sured and the third parties who are assert- 
ing the claims because, naturally, he is going 
te say, “If I have to pay out $1,500 from 
my own pocket, I am going to talk to these 
people. They are not after me. They are 
after my company.” They may have some 
kind of an unwritten agreement that no 
collection will be made from the insured, 
personally, and there is the danger that 
because of that friendship, which is so stim- 
ulated between the parties, the insured may 
identify himself with the claim of the 
third party and the testimony which he 
gives in court may be colored by that in- 
terest which is so engendered. Such pro- 
cedure, then, is a two-edged sword. It has 
advantages from the company’s point of 
view, particularly if it feels the insured will 
do nothing. It has the danger of driving 
the insured into the camp of the enemy, so 
to speak. So, it must be used with discre- 
tion and in the proper type of case. 

Suppose the insurance company refuses to 
defend at all? Non-action may present a 
possible basis of liability. The insured in a 
situation of that kind, under the decisions 
of most courts, just taking the majority 
rule here, may settle at any figure which 
he deems to be reasonable under the cir- 
cumstances, and, if his judgment was rea- 
sonable, he may recover against the com- 
pany. Second, he may permit a default 
judgment to be rendered. There is no duty 
to defend the suit at all. Or, third, he may 
try the lawsuit and, if he loses, he may sue 
the company for the amount of the judg- 
ment, plus the expense of defending, or if 
he wins, he may sue the company for the 
expense of the defense. 


Krutsinger v. Illinois Casualty Company 

I just recently had an interesting case 
which was decided by our Illinois Supreme 
Court about a month ago.* This, again, was 
a Dram Shop case where I was representing 


*Krutsinger v. Illinois Casualty Company, 10 Ml. 
2d 518, N.E. 2d. 
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the plaintiff. I was on the other side. In 
this particular situation there was what we 
call a habitual case, where the man was a 
habitual drunkard and the wife and children 
sued for loss to means of support which 
was sustained as a result. On these particu- 
lar taverns there were a total -of six insur- 
ance companies for different periods of 
time. Five out of the six companies wanted 
te work out a settlement, but the sixth one 
wanted to be clever. It figured it could 
drive the other companies into paying its 
share of the load, because how else could 
they get a release or covenant? If a release 
or covenant was given by the plaintiffs, dis- 
charging the insured, they were then dis- 
charging the companies. By thus discharg- 
ing the insureds this other company would 
be out completely. 


We handled that by way of a stipulation. 
Since there were minors involved, we filed 
a petition in the County Court through the 
legal guardian, setting up the proposed set- 
tlement and asking for an order permitting 
a stipulation to be executed by the legal 
guardian to proceed with the litigation, but 
to look solely to the proceeds of a single 
insurance policy, the one of the recalcitrant 
insurer, as to collection, and to accept on 
behalf of the plaintiffs the amounts pro- 
posed by the other companies to be paid as 
a partial remission of collectibility to that 
extent. The order was entered by the court 
and we proceeded to trial. We recovered 
jugdments several times in excess of the 
total offers made beforehand and filed a 
suit against the company. It came in and 
claimed that it was released by such settle- 
ment and also charged fraud and collusion 
and a few other things. As a matter of 
fact, at the close of the plaintiffs’ evidence, 
the trial court directed a verdict in favor 
o: the plaintiffs. The judgment was ap- 
pealed to the Appellate Court of Illinois 
which affirmed and soundly spanked the 
attorneys for the insurance company for 
the charges made of fraud and collusion, 
and referred to its conduct in not very 
complimentary terms. An appeal was taken 
to the Illinois Supreme Court and the de- 
cision of the Illinois Supreme Court came 
down about a month ago, affirming and with 
the same general result. 
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Now, that is a case of multiple carriers 
upon, let us say, a single insured. Since you 
cannot give a covenant or release, you may 
work it out then by way of stipulation 
limiting the source of collection. 


Company on Both Sides of the Fence 

Then we have another question which is 
of a great deal of interest, particularly 
with the steady growth of certain automo- 
bile companies at the present time, and that 
is the situation where the company is on 
both sides of the fence. Here is what nor- 
nally happens: It represents two insureds 
who collide, let us say, at an intersection. 
Each claims the other was at fault and each 
wants to sue the other. Many companies 
then come in and say, “Under our defense 
provision, we have an absolute right to 
defend both suits. You must give us full 
and complete information, the names ot 
your witnesses and everything else. We 
have a right to investigate both claims and 
to appoint the attorneys on both sides.” 
One company in a case that I was involved 
in not too long ago had the bad judgment 
to go to a good defense attorney and say, 
“Now, we want to hire you to defend this 
side of the case, with the idea of resulting 
in a stalemate.” Had he presented that to 
the Insurance Department, that company 
would probably not be in business right 
now, but he declined the employment and 
put it on notice that if it attempted to con- 
trol either side of the case, he would take 
steps to force a revocation of its license. 
O’Morrow v. Borad 

The legal situation that arose there was 
presented some years ago in a California 
decision of O’Morrow v. Borad, 169 P. 2d 
483. The attorneys wrote me in that case 
because it was the first situation thus en- 
countered. That was about 1944, I believe, 
when I first heard from them. They said, 
“What do we do?”, and I said, “Since you 
both are entitled to independent legal coun- 
sel, what you had better do is to insist upon 
the right, if counsel are competent on both 
sides, of going ahead and fighting it out in 
your own way. The company will pay off 
on behalf of the loser, since only one is 
going to win or lose in this situation.” I 
said also, “I doubt that you can compel the 
company to pay the attorneys’ fees. That 
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is a question the court will have to deter- 
mine.” They filed the suit in California, two 
suits against each other in that situation and 
it went up to the California Appellate 
Court. The Appellate Court held that each 
hed a right to conduct and control his own 
defense, but each had to pay his own attor- 
neys. 

It then went up further. The insurance 
company appealed to the Supreme Court of 
California and the Supreme Court of Cali- 
fornia reversed the Appellate Court, in part, 
and held that each had a right to control 
his own defense, but that the insurance 
company had to pay both sets of lawyers. 
Sc, that is the leading case upon the point 
at this time. Well, they do promise, you 
know, to pay the costs of defense, so the 
decision of the California Supreme Court 
is probably right, so long as the costs of 
defense are within reason. Since our entire 
system of trial practice is an adversary type 
of procedure, there is no question but that 
each is entitled to counsel who is dedicated 
tc his interests alone and who is not going 
to report behind his back to a company 
which has an adverse interest and which 
can then use that information to defeat his 
claim. I think the justice of that position 
is apparent and that the result is reasonable. 
Rights of Insured 

Incidentally, that brings up one other 
point which is frequently raised: “Does the 
settlement which is made by the insurance 
company with a third party claimant preju- 
dice the suit of the insured against the third 
party?” It does not. Since the insured has 
no right to control the making of that set- 
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tlement, it may not be introduced in evi- 
dence against him. There are a number of 
cases to that effect. 

That brings up a question which I also 
want to present. Who controls the lawsuit 
where there are two sets of attorneys for 
the insured, his personal attorney and the 
company attorney? The company does. I 
don’t think there is too much question 
about that. If you read the discussion by 
Justice Dwight Campbell which I men- 
tioned, in the Federation of Insurance Coun- 
sel Quarterly, he points out the proper rule, 
which is that the attorney hired by the 
company has the right to defend. If there 
is a difference in judgment as to how the 
defense shall be conducted, it is his decision 
to make. However, in good faith he should 
—and I am sure he always will — confer 
with the other attorney, unless the other 
attorney is playing footsie with the plain- 
tiffs lawyer, as to the type of procedure 
to be employed, wherever a matter of dis- 
cretion is involved. 

Normally you won't find the playing 
of this game of “footsie” going on. I did 
observe something a few months ago in a 
case which others have stated fell in this 
category. It was a case in which I was not 
involved. In it there were four sets of de- 
fense attorneys representing the different 
defendants. The plaintiff's attorney and one 
of the defense attorneys apparently were 
getting together, because during the course 
of the trial the defense attorney, I am told, 
kept asking questions to get in things that 
the plaintiff's attorney wanted and couldn't 
get in directly. One of the defense attor- 
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ncys was directed out by the court and one 
was ‘let out by the jury. Two defendants 
were stuck. One of those had a $5,000 
policy. The other one which was stuck 
for a total of $35,000 was the one repre- 
sented by the attorney who apparently had 
been cooperating with the attorney for the 
plaintiff. What happened then was what 
happens so often. Later that defense coun- 
sel insisted that they had an unwritten 
agreement and plaintiff's attorney said, 
“what are you talking about? I never 
heard of such a thing. Do you think I 
would be a party to anything so unethical 
as to agree to go before a court and partici- 
pate in conduct which constitutes a con- 
tempt of court? You don’t mean to say 
that you were not conducting a bona fide 
defense! Well, gentlemen, I am looking 
for you to pay this judgment.” Normally, 
you don’t have such a situation going on. 
That is a rare situation but, of course, the 
counsel who is hired to try the case must 
use his own judgment as to proper and ethi- 
cal standards of conduct in the light of the 
circumstances as they then exist. 


Liability of the Attorney 

Now, to a point which was brought up 
here earlier: What is the liability of the 
attorney so far as malpractice is concerned? 
We have been talking about the liability of 
the insurance company, but consider these 
situations of third party lawsuits. A suit 
is brought against an insurance company 
because of the negligence of an insurance 
agent in doing something. Formerly it 
used to be the policy of an insurance com- 
pany to go ahead and probably get stuck 
in defending against his acts. Now it 
frequently interpleads the insurance agent 
and says, “If we are liable under respondeat 
superior for the negligence of our servant, 
then our servant is liable to us for his mis- 
conduct, and if you give a judgment against 
us we want a judgment over against him.” 
That has cooled down a great amount of 
litigation. Jurors who don’t hesitate to 
stick the company are reluctant to stick 
this poor agent whom they have known for 
years and years—a man who has been a 
pillar of his church, 


Suppose, for example, that a suit is 
brought against the company because of the 
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negligence of an attorney? There is a 
little more reason for it to hesitate in in- 
terpleading its own attorney because, after 
all, it can make a dangerous enemy out 
of him. A lawyer is a bad person to have 
in a position of hostility because from then 
on it will cost the insurer dearly but, never- 
theless, there is that possibility. The insur- 
ace company sued because of its negligence 
may interplead the attorney and say, “It 
was then due to the negligence of our ser- 
vant that this occurred.” Right now there 
are very few cases which have been filed 
or the basis of direct malpractice against 
a lawyer for any reason. I think that 
plaintiffs will have a tougher time in making 
verdicts stick in malpractice cases against 
lawyers than against doctors, not because 
other lawyers may be reluctant to testify 
but because judges themselves are lawyers. 
They weren’t always perfect, too, they 
made mistakes and they are going to be 
most reluctant to impose a liability for 
damages against a fellow member of the 
Bar. It is one of these psychological, one 
of these practical, things which one must 
take into consideration; but, nevertheless, 
the attorney may not rely upon that with 
an absolute feeling of security because he 
may be liable if his conduct was not in 
accord with the standards of prudence 
which would have been used by an attorney 
handling like cases in that community at 
that time. 


Now, I stress the standard of “like cases” 
because of the fact that you may not take 
the standards of a real estate lawyer and 
say that the trial lawyer is held to no 
greater duty. A trial lawyer is a specialist 
and he is bound to know those things which 
competent trial lawyers should know and to 
act with the degree of skill that a good 
trial lawyer should use. If he does not, 
he may be personally liable for any damage 
which results to his client, were that client 
the insurance company or the insured. I 
don’t think that most attorneys take that 
into consideration in accepting employment 
ou behalf of a client. 


Offer of Settlement 

I pointed out to you this $3,500 offer 
case which Jim Dempsey referred to and 
the fact that a Grievance Committée in 
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New York criticized the attorney for not 
submitting that offer of settlement. Now, 
that cuts two ways. If any offer of settle- 
ment is submitted by a plaintiff's attorney, 
it must be transmitted to the company, 
whether you recommend it or do not rec- 
ommend it. Perhaps it must be recom- 
mended or at least transmitted to the in- 
sured. Failure to do so may be one of those 
affirmative acts which may constitute mal- 
practice. 


LaSalle Hotel Fire 

I want to touch on a couple of cases 
very briefly, or a couple of situations here. 
Suppose the policy limits are exhausted by 
settlement. Does the company still have a 
duty to defend? Yes, it does under present 
policies because the duties are individual 
aud separate. The company promises to 
defend all actions which may be brought 
and to discharge all judgments up to the 
policy limits. Now, there are several cases 
which hold to the contrary. They are 
wrong, frankly, under present policy word- 
ing and they are not in accord with the 
weight of authority. The most important 
recent case arose out of the LaSalle Hotel 
fire* where they discharged the claims up 
to the policy limits; actually, they paid 
part of them and then paid the rest of the 
policy limits in the court to allocate as 
the court should determine and refused to 
defend. That they cannot do because they 
have a duty to defend, and that should have 
been the holding had it been so presented. 

However, I might tell you that they are 
now revising the National Standard Policy 
to get a different result. I think it is advis- 
able, and here is my reason: So long as the 
insurance company has a financial stake in 
the controversy and so long as it has an 
opportunity to lose money by an improper 
defense, it has a real interest in going in 
there, hiring the best attorneys, and doing 
a good job. But, the minute it has no 
risk of loss personal to it, isn’t it against 
public policy for it to defend? Do you 
recall the old Motor Club cases? There are 
reams of them throughout the country 
where the motor clubs used to say, “We 
will defend you against actions brought for 


*Denham v. La-Salle-Madison Hotel Co., 
Ill., 168 F. 2d 576. 
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traffic violations.” In all these cases they 
held (it is the uniform rule throughout the 
country) that those contracts were impro- 
per and invalid upon the basis of a corpora- 
tion practicing law and upon the basis that 
they would not be held to the same standard 
ct ethics as an individual. After all, they 
had nothing to lose. These were, just for a 
fee, providing a legal defense. 


Violation of Public Policy 

In a Texas case, Montgomery v. Utilities 
lnisurance Company,* the Texas Court of 
Civil Appeals held originally that all liability 
iisurance company contracts were invalid 
in that respect, as constituting corporations 
practicing law. It was reversed by the Texas 
Supreme Court. However, the minute that 
cne gets a situation where the insurance 
company has no stake in it, and the only 
risk is that of the policyholder, it seems to 
me that you then get into the Montgomery 
situation and the Motor Club situation. It is 
a violation of public policy because you 
have a corporation practicing law which is 
doing no more than to provide a defense 
and which has no reason, no personal rea- 
son, to provide the best defense. I think 
that the proposed revision in the policy 
is a good one. 

The question is then brought up, “Who 
may do these things? Who may sue in 
excess of the policy limits? May a third 
person do it or must the insured do it? 
Must the insured discharge a judgment if 
he does that?” I think the answers to that 
may be summarized as follows: Number 
one, a plaintiff steps into the shoes of the 
iisured under a policy, but he steps into 
the shoes of the insured only so far as his 
rights under that policy are concerned. 
When you have a negligent failure to 
settle or the conduct of an improper de- 
fense, that is an action not under the con- 
tract, but for breach of contract or for tort. 
Those are wrongs done to the insured and 
to the insured only. The third person is 
not prejudiced. The third person has no 
loss as a result of the improper conduct 
of the company. Therefore, that action 
may not be brought by the third party 
plaintiff in the majority of instances. It 


*Tex. Civ. App., 117 S. W. 2d 486, reversed 134 
Tex. 640, 138 So. W. 2d 1062. 
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may only be brought by the insured. How- 
evez, he need not discharge the judgment. 
The very fact that the judgment is out- 
standing against him is a matter of prejudice 
to him. He has a right to have that judg- 
ment expunged, to have it paid off, if it 
arose by reason of the dereliction of the 
company. Suit must be brought, ordinarily, 
ir. the name of the insured. 

Bankruptcy of the Insured 

Now, there is one situation where you 
may have a special circumstance arise and 
that is the situation of bankruptcy of the 
insured. It is possible that a cause of action 
against the insurance company, as an asset 
of the bankrupt, may be sold or assigned by 
the trustee in bankruptcy; and in that case, 
perhaps, such may be purchased, if not 
contrary to the public policy of that state. 
However, this may be in violation of pub- 
lic policy of the particular state since there 
is no prejudice then, perhaps, in reality to 
the insured, unless such was the cause of 
bankruptcy. 

Now, what is the procedure if such a 
suit is to be brought? How would the 
attorney proceed to prove these derelictions 
on the part of the company? First of all, 
I would suggest that he subpoena the ad- 
juster’s file. I think there is no privilege, 
in most states, as between an adjuster, who 
is a layman, and the company. He would 
thus see the correspondence relating to of- 
fers and reasons for failure to settle. A 
court may even hold that there is no priv- 
ilege so far as the file created by the at- 
torney is concerned, depending upon the 
situation and upon how confidential the 
information has been kept. Number one, 
from the point of view of the plaintiff’s 
attorney, you always find these alibi let- 
ters. That is where the defense attorney 
tells the company how dangerous the case 
is and what risks are involved. These are 
written so that, first, if he wins the case 
hy» looks awfully good and, second, if he 
loses the case he doesn’t look too bad with 
these alibi letters in the file and_ the 
company having been advised of the dangers 
in the case. You can see that the company 
has, ordinarily, been put upon notice. In 
the actual trial of the case the Claims Ex- 
aminer is almost sure to testify. He will, 
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perhaps, come from New York or Chicago 
or from Cleveland or some place where 
the home office is located. He is the one 
who had final supervision. He is the one 
who was always wiser than the field at- 
torney. You then have an opportunity to 
cross-examine him, and here are just a few 
suggestions I have to make along the line 
of cross-examination of such an expert: 
Typical Cross-Examination 

You ask questions such as the following, 
each of these being a separate question, re- 
quiring a separate answer. “Your name is 
Mr. So and So and your address is such 
and such? You are not a Florida lawyer?” 
[of course he isn’t.] “You mean that you 
have never tried a case before a Florida 
jury?” LYou know what I mean—that note 
of surprise in your voice, for the jury.] 
“Now, Mr. So and So, did you personally 
interview any of these witnesses who were 
involved in this case? Did you have an op- 
portunity, personally, to see them and to 
realize their appearance and to appraise their 
demeanor and what their reactions would be 
before a jury?” [Of course, you know 
what the answers are going to be. You 
never ask a question in any event unless 
you know what the answer is going to be.] 
You continue: 

“Now, you hired John Smith, a local 
attorney, because you had confidence in 
his ability and in his integrity in trying 
jury cases?” 

“That is right.” 

“And you knew that he was skilled in 
Florida law and in appraising people who 
live in Florida?” 

“That is right.” 

“And you hired him for these things 
as well as for his trial skill, did you not?” 

“Nes.” 

“And yet, with his skill and experience 
in Florida law and in appraising Florida 
cases and Florida juries, you assumed, sitting 
there in Cleveland, to overrule him and 
his judgment in the case, is that right?” 


Of course, objection may be sustained 
to that, but you have the point out and then 
you can continue to drive home the gener- 
al idea. “And you knew that his recom- 
mendation and any recommendations he 
submitted to you would be submitted in 
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his honest judgment, isn’t that correct?” 
You can ruin a defendant, normally, with 
that type of interrogation. Then, of course, 
the insurance company counters with this 
type of evidence: 

That in every case there is always the 
possibility of an adverse verdict, no matter 
how open and shut this may appear to be. 
That was what John Smith, the local coun- 
sel, was warning of; that there is always the 
possibility of an adverse verdict in any situa- 
tion. That is the general tenor of his letters 
and of the personal conversations held over 
the telephone with him and of the personal 
interviews between the attorney and the 
adjuster, which reflected the fact that the 
attorney had confidence in the fact that a 
defense should be made in this case and 
that the settlement offered should be de- 
clined. The attorney should, perhaps, then 
testify himself as to his reaction to the gen- 
eral situation. 

Consideration of Florida Cases 

The only other point I want to cover 
briefly, relates to your local law. You have 
had a little bit of confusion in your cases. 
In your leading case in Florida, in Auto 
Mutual Indemnity Company v. Shaw, which 
‘s found in 184 Southern, starting at page 
853, I notice that the decision is written per 
curiam, no one man taking the responsibili- 
ty for it. I was rather interested in the 
suit itself which was brought. It was 
brought in two counts by the attorney for 
the plaintiff. This was not the attorney 
for the insured, but the attorney for the 
plaintiff. 
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The first count was a direct suit under 
the policy to recover the amount of the 
judgment which was rendered, and the 
second count in the language of the court, 
“contained the material allegations of the 
first and charges negligence and bad faith 
on the part of the insurance company for 
not paying or settling the said claim against 
it.” Also there were other allegations, of 
duty, breach of duty, and the like. Now, the 
court does state, on page 855, that one of 
the first questions for determination is: “Is 
the defendant in error of proof below a 
third party protected by the bond and 
may he maintain this suit for the purpose 
or recovering on said bond?” Of course, 
the answer to that is obvious as to count 
one. He certainly may and did, and the 
court upheld him. But the main question 
is, can the plaintiff, a personal injury plain- 
tiff, maintain an action under count two, as 
was attempted to be done there? This was 
not a suit by the insured, remember, but a 
suit by the personal injury plaintiff under 
the theories which we have just been dis- 
cussing. The court, I think, should have 
disposed of that very simply by saying the 
plaintiff can maintain an action under count 
one. He is not a party who has been 
damaged by any action which is stated 
under count two and therefore the suit 
will not lie. 

Instead of that, the court goes into a great 
amount of dicta in discussing situations 
which are not actually applicable here, but 
I think you should pay heed to it because 
it indicates the way the court would go in 
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the future. Here are the two things that 
it comes down to: First, it appears that 
the insurance company, in the settlement 
of claims and the conducting of a defense 
before a court on a suit filed, should hold 
tu that degree of care and diligence which 
a man of ordinary care and prudence should 
exercise in the management of his own busi- 
ness. 


Shaw Case Cited 


Now, that is the test of ordinary care, 
the reasonably prudent man rule. I take 
it they mean people actually in that busi- 
ness. It states, remember, that such test 
applies “in the settlement of claims and in 
the conducting of a defense.” However, 
drop down a little further in the opinion: 
“The prevailing rule seems to be, however, 
that the insurer must act in good faith to- 
ward the insured in his efforts to negotiate 
a settlement.” Now, they seem by that to 
retreat a little bit from their former posi- 
tion. I would then say what Florida ap- 
parently holds— and I say, “apparently 
holds” — because the dicta actually in this 
case is that in the conduct of a defense of 
a case the negligence rule applies; so far 
as deciding whether to settle or whether 
not to settle, the good faith rule applies. 

Remember that in the foregoing they 
lump settlement and defense together in 
ore sentence, but they apparently retreat 
2 little bit from that stand. I observe that 
all except one judge concurred in the re- 
sult. They set out the type of evidence 
which was introduced, and actually the 
plaintiff's attorney did an extremely good 
job in this case on the subject matter 
which he introduced. I think, perhaps, he 
should have gone a step further, assuming 
that the suit had been brought correctly. 
I think he should have introduced evidence 
to show what information the company 
had which showed the danger of the case, 
and then introduced expert evidence by 
attorneys to show that sound judgment 
in such a situation would dictate that a 
settlement should be made; or if the court 
held that this invaded the province of the 
jury, then to by-pass that and point out 
that ordinary prudence would dictate 
that under similar circumstances an excess 
judgment would be likely to result. The 
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courts are becoming more and more liberal 
ol expert and opinion evidence, and I 
think probably would admit that type of 
evidence in this type of case. However, I 
think your Shaw case is authority for the 
principle that only the insured may main- 
tain a suit for the tort aspect or the breach 
ot contract aspect, although the third party 
may sue on the contract. 


Tully v. Travelers Insurance Company 
Consider the District Court case of Tully 
vs. Travelers Insurance Company, 118 F. 
Supp. 568, which was decided up in the 
Tallahassee area by Judge De Vane. This 
was a case where the company was on 
the risk both ways like that O’Morrow v. 
Borad situation which I discussed. I want 
to read this to you: “This is a suit brought 
by plaintiff against defendant to recover 
the difference in the amount of a judg- 
ment recovered against plaintiff by a third 
party.” Remember, the plaintiff here is the 
insured. It is brought by the insured to re- 
cever the difference in the amount. Then 
he says, “The suit is predicated on the alle- 
gation of negligence and bad faith in re- 
fusing to settle.” What happened here was 
that the company took an arbitrary posi- 
tion. You can’t entirely blame it in some 
respects when it said, “Fight it out and we 
will pay the winner,” but it refused to 
negotiate at all. Letters were written to it 
saying, “We think you should settle and 
we think you should dispose of it. You 
can dispose of it within the policy limits.” 
The company wrote letters, for example, 
saying, “The circumstances are such that 
we cannot discuss settlement with either 
firm of attorneys before trial. To do so 
would place us in the position of showing 
partiality to one insured against that of 
another.” The court found and held in 
this case that the evidence supported the 
plaintiff's claim that the defendant was 
negligent to the extent of bad faith. See how 
he ties it all together, showing negligence 
to the extent of bad faith in failing and 
refusing to settle the Lee case against Tul- 
ley, merely because the defendant, at the 
same time, had an outstanding policy in 
favor of Saunders, Lee’s employer. A 
company must negotiate, then, and can- 
not rely implicitly upon the fact that two 


THE FLORIDA BAR JOURNAL 


on 
| 


people are suing each other. 


Other Florida Cases Cited 

I would like to direct your attention to 
two other cases from your Circuit Court 
of Appeals in this area, because they rather 
indicate its thinking. They are not actual- 
ly relevant to your law in all respects. 
One is the Hall case in 204 F. 2d 844, which 
was a decision by Judge Borah and then 
the case of American Fidelity & Casualty 
v. Greyhound, in 232 F. 2d 89, which I 
believe was written by Judge Tuttle. In 
the Greyhound Corporation case I just 
want to read one excerpt. The facts are not 
too important here, but referring to Florida 
it states: “It appears quite clear that the 
Florida Supreme Court, in the Shaw case” 
[the one we have discussed] “aligned 
itself with the majority of jurisdictions ad- 
hering to the good faith test of the duty 
placed upon an insurer, rather than the 
negligence test.” Do you remember the 
language in the Shaw case, which is a little 
bit ambiguous, particularly when it makes 
a discrimination as between settlement and 
defense? This indicates to me, though, the 
thinking of the judges on your Circuit 
Court of Appeals. So, if you have a Federal 
case, you know pretty well in advance that 
it is going to react more to the position 
of the insurer than to the position of the 
plaintiff; and, then, in this Hall case, you 
have a further indication of that same thing. 

This was a case which arose from Geor- 
gia. Here is some language I want to direct 
your attention to, because if this doesn’t in- 
dicate the mental processes of the court, I 
don’t know what would. 

“And, contrary to the better reasoned 
cases, it has been held in some jurisdictions 
that recovery may be had for negligence 
of the insurer in refusing to settle a claim 
for damages against the insured.” When 
a court starts by saying, “the better rea- 
soned cases”, you know very well that it 
is always on the side of truth and right. 
Therefore, the bad faith rule is sort of 
bred in the bone of the Court of Appeals 
for this particular circuit. | have dealt with 
all that I wish to cover today. I think we 
have tried to cover a large number of pro- 
blems of practicality more than merely 
problems of law. 
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QUESTION AND ANSWER SESSION 


C. Clyde Atkins then requested questions 
from the audience. 


Mr. Crark: I am Harold Clark of the 
Fourth Judicial Circuit at Jacksonville. I 
am thinking now in terms of representing 
the insured for the overage. Could you 
draw the line where it might appear to be 
collusion or unethical in dealing with the 
plaintiff's attorneys and where you are do- 
ing the best job you can for your client — 
and I have in mind, for instance, disclosure 
of the policy limits and exerting pressure on 
the insurance company to settle within the 
policy limits. 

Mr. Appreman: Actually, I don’t think 
that problem is too serious. I don’t think 
many of you will find it a serious one in 
practice because you will be guided by 
your own code of ethics, which is sound in 
principle. I would say this so far as speci- 
fic things are concerned: First, you would 
have an absolute right to disclose the policy 
limits in order to negotiate for the overage. 
There would be no question about that 
and no court would criticize you for it. 
Second, you would have no right to dis- 
close any of the facts relevant to the de- 
fense of the case to the other side, any- 
thing which would impair the successful 
defense by the insurance company, since 
ic has the right of control. The defense 
should not be disclosed. Third, so far as 
making a demand against the company is 
concerned, if you honestly feel that the 
case is one for settlement and that the in- 
surance company has not acted with dili- 
gence, then you have a right to set out your 
feelings and the reason for your feelings in 
a communication to the representative of 
the insurance company who is the attorney 
who has been hired. As a practical matter, 
normally you will know the lawyer who 
represents the insurance company and I 
think what should be done first, of course, 
is to get him on the telephone and talk to 
him because you are not going to want to 
embarrass him by saying, “Well, my judg- 
ment is better than yours.” You can say, 
“O.K., Joe, what do you think about this 
case? I think it is darn dangerous and I 
am scared of it and I am scared that my 
man is going to be stuck and I have got to 
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represent him in that respect.” I think nor- 
mally the two of you, working together, 
will get any company other than a few — 
you know we all represent once in a while 
some company that should be out of busi- 
ness and normally does go out of business 
sometime along the line — But I think that 
normally the two of you together will be 
able to persuade the company to make a 
proper settlement. However, I think the 
extent of the communication with the at- 
torney who represents the plaintiff should 
be limited to those things which concern 
your own client's pocketbook. Under no 
circumstances should the other attorney ever 
be permitted to take a statement from the 
man you represent except where the attor- 
ney for the insurance company is present 
and in accordance with the procedures out- 
lined by your Rules of Practice, and that 
would be your deposition procedure. 


Non-Waiver Agreements 

Mr. Dyer: I am Dave Dyer from the 
Eleventh Circuit. Would your views be 
altered any in cases where you are opera- 
ting under a non-waiver agreement? 

Mr. AppLteman: I think that would de- 
pend to some extent on the situation. There 
are these cases, you know, where there is 
simply no liability under the policy for 
some reason or another, but where the com- 
pany does undertake the defense because 
of obligations to the insured, perhaps be- 
cause of a large volume of business, but 
where the company probably —let us say 
there is a 99 per cent chance that it will 
not be held liable under the contract itself. 
Nevertheless, I think the ethical duties that 
we have outlined on the part of all counsel 
would remain the same throughout. My 
views wouldn’t vary there. As to the value 
of the case in the letters which I set out 
as possible forms, those do not touch at all 
upon the matter of policy defense. Of 
course, in the letter from the insurance 
company, if there were a policy defense, 
that would probably be set forth as an ad- 
ditional basis for nonsettlement under those 
particular circumstances, but you know 
there aren’t many policy defenses any more. 
I can remember back —I suppose many of 
you can—twenty five years ago where 
about the first thing a policyholder receiv- 
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ed when he received a summons and sent 
it on to the company was a notice that 
they were defending under a reservation 
ac to any policy defense which they might 
then have or which might thereafter arise. 
They weren’t intending to take that pre- 
mium money and pay it out again if they 
could help it, but the attitude of companies 
has changed pretty much, I would say, 
since 1938. From that time on your com- 
panies have asserted very, very few policy 
defenses, so I don’t think it wiil arise in 
many practical situations. 


Gouble Insured Situations 

Mr. Brown: My name is Brown. I am 
not in a circuit. I am concerned with the 
double insured situation. Of course, you 
recognize the existence of the cooperation 
clause. Do you mean for a carrier under 
those situations, that they withdraw and 
turn the defense over to independent coun- 
se! or should they investigate? They have 
a right from each of their insureds to know 
what occurred, but you can see a conflict 
situation develop. What is your recom- 
mendation on that? 


Mr. AppLemaN: I think the company has 
only a limited right to know from its insur- 
ed what occurred and the company has the 
right to make an investigation. I do not 
believe, however, that the cooperation 
clause even applies in that situation. I would 
have to differ with your statement there. 
I think the cooperation clause is wiped 
out of the policy by the fact that a conflict 
of interest exists. The insured has no duty 
to give any information, if it is hostile to 
his own interests, to the company. It 1s 
just like the situation where the insurance 
company withdraws from the defense of a 
case. He has no further duty to cooperate 
with the company, to communicate with it, 
or to do any other act which is beneficial 
to it and prejudicial to him. Each insured 
has the right to select his own attorney at 
that time and should do so. We had that 
situation arise in a case in down-state IIli- 
nois just about a year ago. The same com- 
pany was on both cars and wanted to con- 
trol both sides of the defense. So I filed a 
declaratory judgment action, setting up the 
inconsistencies of its position. The attorneys 
who had been originally selected by the 
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insurance company were both very high 
caliber lawyers. They were embarrassed 
by the apparent conflict and insisted that 
the company had no right to conduct the 
defense in that situation. The company 
photostated its entire investigation file, con- 
taining statements of all types, which had 
been taken from independent witnesses — 
not its own insureds because they had a 
right to have that information kept confi- 
dential—but all the other statements, dia- 
grams, plats, and photographs were sub- 
mitted by them in duplicate to the per- 
sonal attorneys for the insureds. I think 
that is what it must do and then, since it 
has a right still to settle, if it can, either 
side of the case, it may be held to the 
duty as pointed out in this Florida District 
Court Case. But if it does not settle, it has 
no right to any cooperation from either 
insured. 

Mr. Brown: Do you have a leading case 
which supports that? 

Mr. Appreman: O’Morrow v. Borad 
would be your leading case on that point. 
Excess Exposure 

Mr. Lazonsy: I am Mr. Lazonby of the 
Eighth Circuit. The question of excess ex- 
posure where there are multiple injuries and 
a company makes the mistake of, perhaps, 
settling out one or two of the minor injuries 
in the face of dangerous exposures which 
eventually go to suit. Judgment is recovered 
in excess of policy limits. | wonder if you 
might want to comment on that, sir? 

Mr. AppLeMAN: Well, there is no ques- 
tion the company runs a definite risk in 
that situation, particularly in states that 
apply the pro rata rule. Probably more 
states follow the rule that a company can 
settle up to its policy limits any case so 
long as it acts in good faith; and once its 
policy limits are exhausted, it wouldn’t be 
liable merely because it has settled those 
cases. However, that would then come 
down to the question of the validity of its 
judgment in settling the cases it did and 
paying out the money that it did. I had a 
very peculiar situation in Illinois not long 
ago where a company which I am afraid 
is pretty insolvent settled out some little 
cases involved in the matter and failed to 
settle some more serious ones, and refused 
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to even disclose its policy limits, so we 
made no offer of settlement with it and got 
judgments of $169,000. Well, I think there 
the fact that the company recognized lia- 
bility in the case by settling some of them 
may be affirmative evidence against it in 
the excess suit. So, a company does run 
that danger as well as the other. 
Advice of Personal Attorney 

Mr. Nicos: I am Perry Nichols from 
the Eleventh Circuit. I am always inter- 
ested in trying to get into the picture the 
insured’s personal attorney. I have asked 
on discovery depositions who the insured’s 
personal lawyers are. I have been sitting 
here while you were talking and I think 
it is very— and I agree with you 100 per 
cent that it is—improper for plaintiff's 
lawyer to go behind the insurance lawyers 
and try to communicate with the insured 
prior to or just simultaneously with the 
filing of the suit. Now, my question to you 
is this—and I have just thought of it as 
I was sitting here and I would like to know 
what your reaction to it is: You file the 
suit simultaneously or before you know 
who the attorneys are for the insurance 
company. There is no opportunity at that 
point, when you file that suit. I wonder 
what would be improper —if you feel that 
there is anything improper—or going the 
other way, if you feel that it is proper to 
write that insured a letter at that time, ex- 
plaining to him that “this suit is for $350,- 
000 and is probably over and above your 
insurance that you might have and I sug- 
gest to you that you go take this matter to 
your personal attorney and even take this 
summons to him immediately and ask him 
for his counsel and advice?” 

Mr. AppreMAN: I see nothing wrong 
with that at all. 


Mr. Nicuors: And I also call on him 
to have that personal lawyer contact you 
tor a discussion of the matter? I am trying 
to get an additional lawyer in there. 

Mr. AppreMAN: Perry, there is nothing 
improper, certainly, in any lawyer repre- 
senting a plaintiff before a suit is filed tak- 
ing a statement from the insured. He is no 
privileged character by reason of the fact 
that he carries insurance. I think he may be 
informed at that time that he is going to be 
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sued, that he is going to be sued in excess 
of the policy limits, and that if he has a 
personal attorney he should certainly go to 
the personal attorney for advice. You have 
an interest which is hostile to his and the 
insurance company may have an interest 
which is hostile to his, so he should discuss 
it with his personal attorney and get his 
advice and have him communicate both 
with the attorney for the insurance com- 
pany and with you. Since it is proper to do 
it at that time, I would see no reason why 
it could not be done at the time the suit is 
filed, but the minute he is thereafter repre- 
sented by counsel, then — 

Mr. Nicuots: I understand that once the 
counsel for the insurance company files 
his appearance —I understand that you have 
had it. 

Mr. AppLEMAN: What would be your 
reaction to it, Bill? You are normally on the 
defense side of cases. What would you 
feel? Do you think that our suggestion 
there is a proper one or not? 


Problems of Borderline Cases 

Mr. Gitten: I am W. A. Gillen of the 
Thirteenth Circuit. I think you get back 
again — Perhaps a consideration of some of 
these principles that you have announced 
a while ago betwen the A. B. A. and the in- 
surance adjusters as to whether or not under 
those circumstances the attorney for the 
plaintiff —the claimant in other words — is 
entitled to go to the insured, knowing that 
he is represented by an insurance company 
and that an adjuster has been handling it 
and to attempt to take his statements at 
that time. I have no fixed opinion, but I 
think that it is a borderline case, you 
might say. 

Mr. AppLteMAN: That does present an 
interesting problem because under the State- 
ment of Principles to which Bill was just 
referring, an adjuster has no right to make 
contact with a claimant, once he knows that 
the claimant is represented by a personal 
attorney. So, Bill raises the problem from 
this point of view: That forgetting the 
fact that the person is not represented — 
that is the insured is not then represented 
by an attorney at all, if an insurance com- 
pany has been representing him and an 
adjuster has been representing him, in fact, 
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do you have any more right as an at- 
torney to contact the person represented 
by the adjuster than the adjuster has to 
contact your client? That is a borderline 
question that is not contained within the 
Statement of Principles, but could it be 
considered to be contained by inference? 

Here is another possibility: The adjuster 
has no right to talk to the person except in 
your presence, to talk to the claimant out 
of your presence. Suppose you know — 
and normally the adjuster is trying to make 
a settlement with you — suppose you say, 
“Well, I will permit you to talk to my 
client in my presence if you think you can 
talk him into a settlement here under the 
circumstances. However, I also want to 
talk to your insured about this insurance 
matter in your presence.” The adjuster, 
ninety nine times out of a hundred, will 
say, “O.K.” It is a close question and there 
is merit in both what Perry has suggested 
and what Bill has suggested and I submit 
that is something that ought to be clarified 
by the A.B.A. 

Company’s Position Toward Insured 

Mr. Wuittaker: I am Heskin Whittaker, 
Ninth Circuit. Mr. Appleman, here is a 
situation that I think may come up more 
and more — one company being on two car 
owners. You suggested a procedure there 
ct advising your two insureds to, “Get 
personal counsel and we will lay off.” All 
right, suits are filed. Now, what is a com- 
pany to do? Shall it stand back and rely 
on its insured to get personal counsel? Sup- 
pose they don’t get counsel in time before 
the time for pleadings has expired? They 
may be subject to a default judgment be- 
ing rendered against them. What should 
the company’s position be? 

Mr. AppLteman: I think I can clarify that, 
Mr. Whittaker, by saying simply that the 
company is not relieved of its duty but 
the insured has a right to take over the 
defense. However, if the insured elects not 
ty take over the defense, then the company 
must do so. It must go ahead and defend 
and hire an attorney, but explain to the 
attorney that there is a conflict of interest 
and he is to represent the policyholder with 
complete fidelity. The company cannot sit 
back and permit a default judgment to be 
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rendered because its duty is not discharged. 

Mr. Wuirtaxer: He would probably 
have to wait until the 19th or 20th day in 
some cases to know whether the policy 
holder is going to get an attorney? 

Mr. Appteman: No, I think they should 
contact that policyholder and say, “You 
have a right to do this and if you do not 
elect to do so, we will furnish an attorney. 
Do what you want to do.” Then get that 
in writing. If he says, “I do not want to 
hire an attorney I want you to hire an at- 
torney.” I would draw up a statement to 
that effect and have him sign it and tell 
him who the attorney will be and get his 
approval of the choice of counsel. 
Company's Advice to the Insured Party 

Mr. Mowry: I am Ross Mowry from the 
Eleventh Circuit. Mr. Appleman, where 
you have a suit which at the time of the fil- 
ing is in excess of coverage limits and the 
company notifies the insured to that effect 
and advises him to obtain personal counsel, 
as so often happens, and where later on the 
plaintiff's attorney makes a settlement de- 
mand within the policy limits and the in- 
sured still declines to get his own personal 
counsel and asks the insurance company 
counsel for his opinion and recommenda- 
tions as to the settlement, as to whether or 
not he should obtain counsel, to what ex- 
tent can the insurance company counsel 
advise the insured on those matters? 

Mr. AppteMaAN: I think that again goes 
back to his own sense of ethics and his own 
best judgment, but I do recommend this: 
Knowing that a controversy may arise in 
the future, I think it is an excellent idea to 
have a girl in there to take the entire con- 
versation and all statements the attorney 
makes, advising the insured of the possibili- 
ties of an excess judgment, what the attor- 
ney’s own opinion is and what he bases 
it on. In that type of situation I make it 
a practice not only to advise him from a 
practical point of view, but I may pull out 
one or two of the leading cases and give 
him the substance of these cases, what they 
have held in the past, and how those rules 
may apply in that particular situation. I 
want to be sure that he is fully informed 
and that I have a record that he is fully in- 
formed. I think that avoids many head- 
aches. 
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Duty Owed by Insured to Company Lawyer 

Mr. Atkins: Would you comment upon 
a circumstance where the plaintiff insured 
settles with the defendant, leaving out- 
standing a counterclaim which has been 
filed by that defendant against the plaintiff 
insured and the defense of which counter- 
claim is afforded under the policy which 
covers the plaintiff? 

Mr. AppLeMAN: I am not sure I get your 
problem. 

Mr. Atkins: We have a plaintiff who 
files an action for a personal injury and 
the defendant files a counterclaim against that 
plaintiff and, of course, the company that 
insures that plaintiff for public liability 
then furnishes counsel to defend under the 
counterclaim. Suddenly you find that the 
plaintiff has settled with the defendant, 
settled the main action, leaving the coun- 
terclaim outstanding without any notice at 
all to counsel who represented the plaintiff 
under that counterclaim. Will you com- 
ment on that circumstance? Does that insur- 
ed owe a duty to the lawyer furnished by 
his company who is defending him under 
the counterclaim, to let him know about 
the negotiations for settlement and possible 
disposition of the main action? 

Mr. Appreman: Actually, I think not. I 
think, as a matter of ordinary procedure, 
he should, but I see no duty. The actions 
are divorced from each other. The obli- 
gations of the company arose only to de- 
fend the counterclaim and whatever hap- 
pens to the plaintiff's action does not 
change the legal situation. It may change 
the practical situation. Since he has an abso- 
lute right to control his own cause of action 
and settle it as he will or for such amounts 
as he may desire, even to dismiss if he pre- 
fers to, I think that he would not be breach- 
ing any duty to the company if he fails to 
inform them of his intention to settle, or 
of the fact of settlement. 


Negotiation of Settlement 

Mr. Evans: I am Vernon Evans, Thir- 
teenth Judicial Circuit. Mr. Appleman, 
thinking back to that Judge De Vane de- 
cision in Tallahassee where Judge De Vane 
held the company liable because of failure 
to negotiate where they represented both 
sides and insured both sides, you had a situa- 
tion Mr. Atkins is talking about of a claim 
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by the plaintiff and a counterclaim by the 
defendant, both being insured by the same 
company and both sustaining rather serious 


personal injuries. The case is of a very 
close liability and might go either way. 
What would be your reaction to that situa- 
tion with regard to the duty of the com- 
pany, the one company involved, to negoti- 
ate any settlements, thinking in terms of 
Judge De Vane’s thoughts on the matter? 
Do you think they could then say with 
impunity, “We can’t settle with either?” 


Mr. AppLteMAN: No, I do not because the 
established rule is that the settlement which 
an insurance company makes may not be 
held to prejudice the insured on his cause 
of action, so I think the company is bound 
by the same duty, perhaps, to settle. Now 
however, there is a psychological factor that 
enters in. Assume this insurance company 
does not settle. Isn’t its policyholder in a 
rather poor position to say, “You are negli- 
gent because you should have known that 
I was at fault,” when he, himself, through 
his own lawyer, sued the defendant? I 
can’t conceive of a jury holding the com- 
pany liable for an excess judgment in that 
situation, in view of the pleadings which 
the insured must have filed through his 
personal attorney, charging misconduct on 


the part of the defendant and saying, “I 
myself am purer than the driven snow.” 
It isn’t a case in which I can conceive of a 
great deal of danger, but from a point of 
pure law I would say that the company 
would still have the same obligation. 

Mr. Atkins: Of course, the company is 
very much handicapped in those circum- 
stances, is it not, by the fact that the in- 
sureds have presumably selected their own 
personal counsel who have complete fide- 
lity to those two parties and the company 
is no longer actively in the picture, actively 
defending either way? It is going to pay 
the lawyers, but it has no lawyer of its 
own selection, so it can’t carry on the 
process of discovery and developing all 
the facts that might aid it in time to settle 
these claims. 

Mr. AppLEMAN: You mean if there is a 
counterclaim filed whether they can still 
negotiate? I think in that situation the com- 
pany would still remain alert to what is 
going on—even if it does not control the 
action on either side—and would probably 
secure copies of depositions and of court 
papers. 

Mr. Atkins: That would give it an op- 
portunity, then, to obtain discovery and 
get information of that sort. 


college degrees, 2 with honors. 


Attorney, age 48, Florida resident, admitted Georgia Bar 1932 and 
Florida Bar June, 1957, desires connection with well-established at- 
torney or firm, preferably in West Palm Beach to Miami area. Three 
Private practice 10 years plus ser- 
vice as County Prosecutor, Referee in Bankruptcy and U. S. Govt. 
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Florida Corporation Supplies 
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A Sign Your Life is in DANGER 


You’re driving on a dark-surfaced highway. The sky 
becomes overcast. It begins to rain. Traffic bunches 
up. You strain to see. “Slippery’’ warnings keep you 
tense. Then—suddenly you pass onto light-colored cone 
crete. What a relief! Traffic moves out. No “slippery” 
signs. You know you’re on a safer pavement. 


Yes, the difference between a sickening swerve and 
a safe, quick stop often is the pavement. Concrete 
grips tires—helps you avoid accidents. Wet or dry, its 
gritty texture provides uniformly high skid resistance. 


Remember, no driver expects trouble but if it comes 
your chances are much better on concrete pavement. 


PORTLAND CEMENT ASSOCIATION 
227 North Main Street, Orlando, Florida 

A national organization to improve and extend the uses of portland 

cement and concrete through scientific research and engineering field work 


CONCRETE COOPERATES WITH YOUR TIRES AND BRAKES 
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Tax Law Notes 


Deduction of Maintenance Repairs 
Made by Co-Tenant 


In the recent case of the Estate of Elmer 
B. Boyd, deceased, City Bank Farmers Trust 
Company, and Ruth O’Day Ridder, Execu- 
tors, vs. Commissioner, 28 T.C.—No. 61, the 
Court held that maintenance and repair 
costs incurred by the owner of a one-half 
interest in income producing property is 
deductible onty as to one-half of the 
amount paid by him for the necessary re- 
pairs on the property during the taxable 
year, since he is entitled to reimbursement 
from the co-tenant for all payments in ex- 
cess of one-half. 


Elmer B. Boyd was the owner of an 
undivided one-half interest in certain in- 
come producing property. Boyd filed his 
income tax returns for the taxable year 
1949 and 1950. In both returns he showed 
rental income from the property in which 
he owned an undivided one-half interest 
as being 50 per cent of the total rental in- 
come. In both of the years involved Boyd 
showed a deduction for repairs and main- 
tenance in the entire amount of the repairs 
and maintenance costs. The deduction was 
taken under section 23 (a) (2) of 1939 Code 
which is similar to Section 212 of the 1954 
Code. The Court proceeded to find that 
according to general law a tenant in com- 
mon, who makes necessary repairs upon the 
common property, is entitled to reimburse- 
ment from other co-tenants. Therefore, the 
deduction under Section 23 (a) (2) in. its 
application to the present facts means that 
such a deduction is for “expenses paid*** 
during the taxable year for the *** main- 
tenance of property held for the produc- 
tion of income,” which refers to the pro- 


Compiled by the Public Information Committee 
of the Tax Section. 
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duction of the taxpayer's income. The fact 
that there was no agreement between the 
co-tenants for reinbursement was of no im- 
portance in that the right to reimbursement 
existed. 


Internal Revenue Service Announcement 


In a special announcement in IRB 1957-17 
Internal Revenue Service states that if a 
taxpayer is contending for a particular 
position or determination in a request for 
a ruling by Internal Revenue Service, he 
should submit with his request an explana- 
tion of the grounds for his contention. This 
will avoid unnecessary delay in the is- 
suance of the rulings. 
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shown here during a meeting of the Council held in Winter Park June 15. Standing. 
left to right: William O. E. Henry, Horace Drew, Jr.. Theodore Glocker, Jr.. George 
Ericksen, Charles Kniskern, Jr.. George DeCarion, Paul Roney, Jerry Lindzon, J. Tom 
Gurney, Jr., James Wershow, John Trinkle. Seated, left to right: Mrs. Henry, Mrs. Drew 


Mrs. Glocker, Mrs. Kniskern, Mrs. DeCarion, Mrs. Amos Jackson, Mrs. Wershow. 


Deductibility of Attorney’s. Fees 

The Tax Court in the case of S. C. Bow- 
ers vs. Commissioner, 25 T. C. No. 56, 
ruled that in a divorce action in which the 
taxpayer objected only to any property 
settlement or alimony agreement which 
would jeopardize his controlling interest in 
a corporation, and did not object to being 
divorced by his wife, attorneys’ fees incur- 
red in such divorce action were not de- 
ductible under Section 23 (a) (2) of the 
1939 Code which is substantially the same 
as Section 212 of the 1954 Code. 

The Sixth Circuit Court of Appeals has 
now reversed the Tax Court. The Sixth 
Circuit found that the taxpayer did not 
object to being divorced and that the di- 
vorce was granted to the wife without 
contest, but the taxpayer opposed any 
property settlement which involved a per- 
manent transfer of any of his stock by 
which he controlled a corporation. The 
Court reverses citing Baer, 196 Fed. 2nd 
646, and it was held that where the ser- 


vices of the attorney are devoted largely 
to preserving stock holdings and the re- 
tention of control of the corporation, such 
attorneys’ fees are rendered to conserve 
income producing property and do not 
constitute a personal expense, but rather 
are expenses incurred for the conservation 
of property held for the production of in- 
come. 


Tax Section Membership 


The general practitioner who has an 
interest in State and Federal tax matters, 
as well as the specialist, is urged to become 
a member of the Tax Section. The ad- 
vantages of membership include the op- 
portunity to learn through committee work 
within the Section and also receiving the 
Tax Section bulletin. 

Section dues are $2.50 per year for law- 
yers admitted to practice less than three 
years, and $5.00 for all others. Checks 
should be made payable to “Tax Section,” 
and mailed to Jerry Lindzon, 1003 DuPont 
Building, Miami 32, Florida. 


WANTED: Qualified attorney to serve as well-salaried Executive 
Director and Chief Counsel for the Legal Aid Society of Hillsborough 
County, beginning August Ist or immediately thereafter. Legal 
experience and tact necessary. Air-conditioned office adjoining 
County Library, with a full secretarial staff. Apply by letter stating 
qualifications to V. S. McDonald, Executive Director, Legal Aid Bu- 
reau, Hillsborough County Court House, Tampa, Florida. Interviews 
will be scheduled by the Board of Directors. 
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Low-cost annotation service for side-by-side use with your official statutes 


NNOTATIONS 


OFFICIAL FLORIDA STATUTES 


Combining low cost with maximum convenience, your ANNOTA- 
TIONS TO OFFICIAL FLORIDA STATUTES contains thousands of 
case notes covering all pertinent Florida and Federal decisions. Section 
numbers and headings, identical with those of the official statutes, permit 
side-by-side use to speed research. 


Contains the full text of the new Rules of Civil Practice and the Supreme 
Court Rules of Practice, fully annotated and expertly indexed. Cross 
references throughout the set bring to your attention related statutes, 
constitutional provisions and Rules. Collateral references to Florida Juris- 
prudence, Am Jur, ALR annotations and other sources give you quick 
access to all available law on your question. 


Write either publisher today for complete information, including price 
and terms details. 


THE LAWYERS COOPERATIVE PUBLISHING CO., Rochester 14, N. Y. 
BANCROFT-WHITNEY COMPANY, San Francisco |, California 
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New Local Bar Association 

Leonard Robbins has been elected Presi- 
dent of the newly formed Hollywood Bar 
Association. Other officers are: Ralph 
Quillian, Vice-President; Harold Satchell, 
Treasurer; and Joseph Easthope, Secretary. 
The Directors are William C. Mather, Jud- 
son A. Samuels, Joseph A. Varon and May- 
nard Abrams. 


Books Won by Student 


Paul Horrell of Winter Park, Florida re- 
presentative of the Lawyers Co-Operative 
Publishing Company, has announced that the 
set of Annotations to Florida Statutes, 
published by Lawyers Co-Op and given by 
them as a convention door prize, was won 
by law student Edward Hunter of Holly- 
wood. This is the third such donation by 
Lawyers Co-Op. Horrell will move his 
offices from Winter Park to Fort Lauder- 
dale this month. 


Removals and New Offices 


The firm of Giles, Hedrick & Robinson 
has moved to the First Federal Building, 
125 South Court Street, in Orlando. 


Edgar P. Eaton announces the removal of 
his office to 444 Madison Avenue in New 
York City. 


Joseph Pickholt= announces the removal 
of his office to 401 Broadway in New York 
City. 


James C. Mulligan announces the removal 
of his office to 228 Pan American Bank 


Building in Miami. 


Regina L. Whitaker is now located at 325 
Thompson Building, Hot Springs, Arkansas. 


J. Ed Stokes has reopened his office in 
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the Sherman Arcade Building in Panama 
City. 


Miami graduate Arthur J. Franza, former- 
ly a partner in the firm of Robbins, Can- 
nova and Franza, has opened an office at 
403 Hollywood Federal Building, 1909 Ty- 
ler Street, in Hollywood. 


Erle L. Griffis of Macclenny has opened 
another office in the Law Exchange Build- 
ing, Jacksonville, and will divide his time 
between the two offices. 


Stetson graduate Lynn W. Kirkland has 
opened offices in the Ariana Hotel Build- 
ing in Auburndale. He served as Assistant 
United States Attorney in Alaska before 
entering private practice in Anchorage. 


Florida graduate F. Crosman Fitler, Jr., 
has opened a new office at 117 108th Ave- 
nue, Treasure Island, St. Petersburg. 


Associations and Partnerships 


Delton D. Dollar and L. Fred Austin have 
formed the partnership of Austin and Dol- 
lar with offices in the Olympia Building in 
Miami. Dollar was former head of the 
Miami Police Academy and Austin former 
head of the Police Division Traffic Bureau 
in Miami. Jack A. Sudduth is an associate. 


Miami graduate Robert J. Lewison and 
Florida graduate Sanford Freed announce 
the formation of a partnership under the 
firm name of Lewison and Freed with of- 
fices at 406 Industrial National Bank Build- 
ing, 25 West Flagler Street, Miami. 


Thomas H. Johnson of West Palm Beach 
has resigned as Assistant to the County 
Solicitor to join the Riviera Beach firm of 
Cromwell and Remsen. 
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Lawyer, manufacturer, grocer, 
contractor, salesman, or in some 
other line of private enterprise? 
Think the Government could do 
a better job than you’re doing? 


Or do you think the Govern- 
ment is best administering the 
affairs of government — not op- 
erating business? If this is your 
thinking, you’re backed by the 
tradition of free Americans who 
have built our great democracy. 


Let’s keep this tradition! 


FLORIDA POWER & LIGHT COMPANY 


When we can furnish information 
or be of service in any way, we cor- 
dially invite The Florida Bar to call 
on us. 


The Barnett National Bank 


of Jacksonville 
MEMBER F.D.I.C. 


GENUINE ENGRAVED LETTERHEADS 


$15.00 for 1,000 (Complete Cost) 
Free Designing — Free Proof — Free Die 
Mail us your present letterhead and indicate any changes desired. Without cost or obligation your 
free proof will be mailed promptly, designed similar to your present letterhead or as you instruct us. 


MIAMI ENGRAVING COMPANY 


245 N. E. 37th Street (1 Block West of Biscayne Blvd.) Miami, Fla. 


Aut ti This convenient set answers your telephone 
utomatic when you're out and records the caller’s 
Answerin g Set message. For details, call our Business Office. 


SOUTHERN BELL TELEPHONE AND TELEGRAPH COMPANY 


THE FLORIDA BAR JOURNAL 


r 
~ 
What's 
\ 
our line? 
H 
y 
® 
RK 
| 
— 
| 
436 


They tell me that 


(continued ) 


University of Florida graduate E. G. 
(Dan) Boone and Stetson graduate A. Brad- 
ford Smith announce the formation of their 
partnership and are located in the Venice- 
Nokomis Bank Building, Venice. 


Ely R. Katz and Albert L. Rosen an- 
nounce the removal of their offices to 940 
Lincoln Road, Miami Beach, and the forma- 
tion of a partnership under the firm name 
of Katz and Rosen, with Alexander Rubin as 
counsel. 


George C. Karr, Lawton M. Chiles, Jr., 
and W. Wm. Ellsworth, Jr., announce the 
opening of new offices at 132 South Ken- 
tucky Avenue in Lakeland under the firm 
name of Carr, Chiles and Ellsworth. All 
three members of the firm are graduates 
of the University of Florida, and Ells- 
worth received his LL.M. degree in taxation 
in June from New York University. 


The Florida Bar Loses Two Friends 


Florida lawyers noted with regret the 
passing of New Jersey’s Chief Justice 
Arthur T. Vanderbilt on June 16. One of 
his last letters was written May 29, to Jus- 
tice Elwyn Thomas of the Florida Supreme 
Court, using these words of praise for the 
Judicial Council of Florida: “...your 
state is the only one to achieve success in 
this field [judicial reform] in recent years 
and you must be very happy about it all.” 


The death last month of former Judge 
Robert Cockrell, for many years a revered 
Professor at the University of Florida Col- 
lege of Law, was noted with sorrow by his 
friends, former clients and students. He 
was buried in Tallahassee where many at- 
tcrneys from various parts of the state 
gathered to pay honor to him and attend 
his services which were held at St. John’s 
Episcopal Church. 


July, 1957 


for every 
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Delaware's favorable legal climate 
benefits corporations . . . and you! 


In this state, where there is no corporate in- 
come tax, and corporation laws (court-tested 
since 1899) are simple and stable, we’re in 
perfect position to expedite all corporate pro- 
ceedings. We have a highly-trained personnel, 
and a technical experience of more than 57 
years that has won satisfied clients all over 
the country. That’s why we can promise serv- 
ice that is sound, sure .. . and fast! 


Corporation Service Company 


organizes, amends, merges corporations 
elects directors 

acts as resident agent 

handles foreign qualifications 

attends to all corporate proceedings 


For FREE booklet, “Digest of the Delaware Cor- 
poration Law”, and forms for organizing Delaware 
corporations, write or phone now to 


CORPORATION SERVICE COMPANY 


Delaware Trust Building, Wilmington, Del.,Phone OLympia 6-8305 
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Trustee Elections 


Fund Trustees serve three year terms on a 
rotation basis. Those for the Ist, 4th, 5th, 
7th, 10th, and 13th circuits are elected in 
1957 for terms commencing July i. At the 
time of preparation of this copy the follow- 
ing had been elected: 

Charles A. Savage, 5th, to succeed him- 
self. 

Donald M. Strong, 7th, to succeed him- 
self. 

Ed R. Bentley, 10th, to succeed himself. 

Donn Gregory, 13th, to succeed himself. 

Elections for the 4th Circuit are in prog- 
ress by mail ballots and a dinner meeting 
is scheduled for the Ist Circuit at which an 
election will be held. 


Committee Appointments 


There has been previous announcement 
of the members of the Exeeutive Comunittee 
for the one year term beginning July 1, 
1657. Other committees elected by the Board 
of Trustees or appointed by Donn Gregory, 
incoming Chairman of the Board, are: 

Building ... Fletcher G. Rush, Chairman, 
Ed R. Bentley, Byron Butler, E. A. Clayton, 
F. E. Starnes. 

Claims ...W. H. Wolfe, 
Morey N. Dunn, F. E. Starnes. 

Forms ...Donald M. Strong, Chairman, 
C. Clyde Atkins, Robert M. Ervin. 


Chairman, 
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Investment ...Donn Gregory, Chairman 
(ex-officio), FE. A. Clayton, F. E. Starnes. 

Membership ... Donn Gregory, Chairman 
(ex-officio), Byron Butler, Robert M. Ervin. 

Personnel ... Fletcher Rush, Chairman, Ed 
R. Bentley, Charles A. Savage. 


Congratulations 


Fund headquarters is located at Orlando 
in the 9th Circuit ...so headquarters is more 
quickly advised as to developments in that 
circuit ...so it is with pleasure we note that 
100% of the recent shifts in the judiciary 
and prosecuting officers was among Fund 
members. Congratulations to Fund members 
Roger A. Barker, D. C. Smith, W. A. Patti- 
shall and Volie A. Williams upon appoint- 
ment to the Circuit Court Bench, 9th Cir- 
cuit, and to George E. Adams upon appoint- 
ment as County Judge of Orange County 
and to Thomas R. Waddell, Jr., upon ap- 
pointment as Assistant State Attorney, 9th 
Circuit. What the State gains through these 
appointments The Fund loses...but best 
wishes and congratulations go to our now 
inactive members. 


Fund Title Note 
by Murray Hamner 


Recent correspondence indicates that 
the following comments on Sections 689.07 
and 689.09, Florida Statutes, may be of in- 
terest to title attorneys. 
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Section 689.07, in substance, provides that 
every conveyance in which the words 
“trustee” or “as trustee” are added to the 
name of the grantee, in which no bene- 
ficiaries are named, nor the nature and pur- 
poses of the trust are set forth, shall grant 
a fee simple title with full power and au- 
thority to convey, etc., unless at the time 
the conveyance is recorded, a declaration 
of trust is on record. 

Title attorneys, accustomed to rely on 
Section 689.07 and accept conveyances from 
the grantees in such deeds, sometime over- 
look the effect of a conveyance in which 
the name of a beneficiary is added, for 
example, a conveyance to “John Doe as 


trustee for Richard Roe.” 

Such a conveyance, which names the 
beneficiary without granting any powers to, 
or imposing any duties on the named trus- 
tee, or providing for control in applica- 
tion of the proceeds creates a “passive or 
dry” trust and, under the Statute of Uses 
(See Sec. 689.09), passes both the legal 
and equitable title to the beneficiary. This 
principle was applied by the Florida Su- 
preme Court in Elvins v. Seestedt, 193 So. 
54, and McGriff v. McGill, 62 So. (2) 28. 
Under those circumstances, which must be 
distinguished from situations controlled by 
Section 689.07, a conveyance from the 
named beneficiary would be required. 


NEW MEMBERS IN MAY 


by Mrs. Marlene Power, Membership Clerk 


Thomas Alexander, Tampa 

John M. Allison, Tampa 

D. A. Arduengo, Tampa 

Paul E. Beatty, Miami 

Woodward Beavan, Tampa 

J. Dansforth Browne, Tampa 
Rivers Buford, Jr., Tallahassee 
Charles F. Clark, Tampa 

George W. Ericksen, Tampa 
Chester H. Ferguson, Tampa 
Melvyn B. Frumkes, Miami Beach 
J. Herndon Hansbrough, Tampa 
J. Russell Hornsby, Orlando 

David J. Kadyk, Tampa 

T. Paine Kelly, Jr., Tampa 

Joel N. Lee, Miami Beach 

Robert W. Lee, Orlando 

Jay M. Lurie, Miami Beach 
Howard P. Macfarlane, Tampa 
Hugh C. Macfarlane, Tampa 

Matt O’Brien, Tampa 

Jack L. Rogers, Miami 

W. S. Rodgers, Jr., Tampa 

Arthur A. Simpson, Tampa 

Edwin H. Underwood, Jr., Miami 
Peter Soane Van Voast, Lake Worth 
Eric E. Wagner, Dade City 
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HANDY AS YOUR /7 
BRIEFCASE ... 


Put Hertz in your practice! Enjoy the flexibility of 
movement found by driving a new car, filled with gas 
and oil and properly insured, where you want it — 
when you want it. Hertz cars are private as your own 
and a carful can ride for the price of one! Telephone 
for rates . . . you'll be pleasantly surprised how little 
it costs to use a Hertz car for a day, a week or a 
month. 


Municipal Airport 


2-1723 


LEGISLATORS 


Find a clipping service ex- 
tremely valuable in keeping 
an eye on public opinion in- 
volving important legislation. 


Send for FREE Circular 


FLORIDA CLIPPING SERVICE 
P.O. Box 10278, Tampa 9 


Legal Consulting Services 


BLACK LABORATORIES, 


Incorporated 


700 S. E. Third Street 
GAINESVILLE, FLORIDA 


Complete Investigations. 
Biological, Physical, and 
Chemical Sciences. 


EXPERT TESTIMONY 


Doane Farm, Ranch 
Appraisals — Operating 


The oldest & largest organization in the United States engaged in Farm Management, 
Appraising and Agricultural Research. 
Write or phone to Doane. 


DOANE AGRICULTURAL SERVICE, INC. 


P. O. Bex 489, Phone 3-2431, Lake Wales, Florida 


& Grove Management 
Programs — Consultation 


Printing for Lawyers 


For 25 years Rose Printing Company has produced 
printing for Florida Lawyers. Our service is the 
best, our quality can’t be beat, our prices are right! 


Check your printing needs now. If your supply of 
stationery and forms is getting low, order from us. 


ROSE PRINTING COMPANY, INC. 


PHONE 2-0230 e 


BOX 549 ° TALLAHASSEE, FLORIDA 
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CAR 
| 
Tallahassee phone 
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UNITED INVESTIGATORS 
DETECTIVE AGENCY 


P. O. Box 1016, Bartow 
P. O. Box 709 Lakeland 


Ph. Bartow 3-8201 
Lakeland MU-82764 


SERVING CENTRAL FLORIDA 
A Quite Effective Service 


THE DAILY LOG 


RECORD BOOK tor LAWYERS | 


A complete system of record keeping forms de- 
signed specifically for the law office. Provides 
more efficient record keeping procedures; gives 
you an accurate check on costs; frees your mind 
of petty details; stops “‘profit-leaks” in your office 
routine. Adaptable to any practice — pays for 
itself in billings normally forgotten. 


240 UNIVERSITY AVE HAMP 


Attorney in thirties, with extensive practical and theoretical back- 
ground in tax law and accounting, seeks association with law firm 
offering permanent opportunity. Good speaker, personable. Highest 
recommendations. Legal writer. Reply Box A, The Florida Bar 
Journal. 


LAW BRiEI FAST DEPENDABLE SERVICE $2.80 


PRINTERS 


| BRIEFS @ ABSTRACTS @ APPENDICES @ RECORDS | 


E. L. MENDENHALL, INC. Per 
maim | 108 Oak Street Kansas City 6, Missouri 
SINCE 1898 Phone HArrison 1-3030 Page 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction — Expert testimony — Consultation 
Automotive Engineer, formerly with National Bureau of Standards 


CLARENCE S. BRUCE 
P. O. Box 1909 Fort Myers, Fla. 


HANDWRITING EXPERT 


Consultant on questioned Handwriting and Type- 
writing, Pens, Inks, Paper, Erasures, additions, 
falsifications, seals, stamps and questions of similar 
character Scientifically investigated. 

Special Document Photographs prepared to accom- 
pany Reports and for Court Demonstrations. Your 
inquiry solicited on all matters pertaining to Hand- 
writing in wills, contracts, anonymous writings, notes, 


; deeds, books of account, election ballots, etc. Com- 
Examiner and pletely equipped modern inelading 
Photographer violet and infra-red ray apparatus. 
of Questioned 908-9 Olympic Building 

Documents MIAMI 32, FLORIDA 


Office Phone—FR 9-4571 


Residence Phone—FR 3-7534 
n V enn e Address—1345 S. W. 18th Street 
e a References of integrity and ability 


furnished upon request. 


FORMER FEDERAL AGENT 
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of 
PROFESSIONAL ETHICS 


Ww 


Canon 8. Advising Upon the Merits of a Client’s 
Cause. 


A lawyer should endeavor to obtain full knowledge 
of his client’s cause before advising thereon, and he is 
bound to give a candid opinion of the merits and prob- 
able result of pending or contemplated litigation. The 
miscarriages to which justice is subject, by reason of 
surprises and disappointments in evidence and wit- 
nesses, and through mistakes of juries and errors of 
Courts, even though only occasional, admonish lawyers 
to beware of bold and confident assurances to clients, 
especially where the employment may depend upon 
such assurance. Whenever the controversy will admit 
of fair judgment, the client should be advised to avoid 
or to end the litigation. 


(One of the Canons in the Code of Ethics adopted by 
the Supreme Court of Florida on January 27, 1941) 


THE FLORIDA BAR JOURNAL 


FLORIDA COUNCIL OF BAR PRESIDENTS 


All presidents of local bar associations are members of the Florida Council of Bar Presidents. 
Chairman is John Duss, III, 1822 Barnett Bank Bldg., Jacksonville. 


BAY COUNTY BAR ASSOCIATION: President 
_ A. Davenport, P. O. Box 1095, Panama City, 
orida. 


BREVARD COUNTY BAR ASSOCIATION: Presi- 
dent Robert Godbey, P. O. Box 1109, Cocoa. 


BROOKSVILLE BAR ASSOCIATION: President 
Onan Whitehurst, 15 E. Jefferson St. 


BROWARD COUNTY BAR ASSOCIATION: 
President John W. Fleming, P. O. Box 4187, Fort 
Lauderdale. 


CHARLOTTE COUNTY BAR ASSOCIATION: 
President Edward L. Gerson, P. O. Box 883, Punta 
Gorda. 


CLEARWATER BAR ASSOCIATION: President 
R. J. McDermott, First Federal Bldg. 


CORAL GABLES BAR ASSOCIATION: President 
John R. Lindsey, 239 Miracle Bldg. 


DADE COUNTY BAR ASSOCIATION: President 
Reginald L. Williams, 908 Ainsley Building, Miami. 


DeSOTO COUNTY BAR ASSOCIATION: Presi- 
dent Hugh G. Jones, 28 S. DeSoto Ave., Arcadia. 


HARDEE COUNTY BAR ASSOCIATION: Presi- 
dent John W. Burton, P. O. Box 426, Wauchula. 


HIALEAH-MIAMI SPRINGS BAR ASSOCIATION: 
President Sam Steen, 1471 Flamingo Way, Hialeah. 


HOLLYWOOD BAR ASSOCIATION: President 
Leonard Robbins, 1939 Harrison St. 


HOMESTEAD BAR ASSOCIATION: 
Thomas J. Walsh, 830 N. Krome Ave. 


INDIAN RIVER COUNTY BAR ASSOCIATION: 
President Sherman N. Smith, Jr., 1601—20th St.. 
Vero Beach. 


JACKSONVILLE BAR ASSOCIATION: President 
John S. Duss, III, 1822 Barnett Bank Bldg. 


LAKE-SUMTER BAR ASSOCIATION: President 
C. Welborn Daniel, P. O. Box 703, Clermont. 


President 


LAKELAND BAR ASSOCIATION: President F. 
G. Janes, P. O. Box 414. 


LEE COUNTY BAR ASSOCIATION: President 
—_— M. Odom, Lee County Court House, Fort 
yers. 


MANATEE COUNTY BAR ASSOCIATION: Presi- 
dent Dewey A. Dye, P. O. Box 990, Bradenton. 


MARION COUNTY BAR ASSOCIATION: Presi- 
dent Wallace E. Sturgis, Jr., Masonic Bldg, Ocala. 


MARTIN COUNTY BAR ASSOCIATION: Presi- 
dent William R. Scott, P. O. Bin 2, Stuart. 


MIAMI BEACH BAR ASSOCIATION: President 
Milton E. Grusmark, 605 Lincoln Road. 


MONROE COUNTY BAR ASSOCIATION: Presi- 
dent Paul E. Sawyer, P. O. Box 571, Key West. 


NAPLES BAR ASSOCIATION: President Walter 
G. Sorokoty, 878 - 5th Ave., S. 


NASSAU COUNTY BAR ASSOCIATION: Presi- 
dent Thomas G. Hail, Florida National Bank Bldg., 
Fernandina Beach. 


NORTH DADE COUNTY BAR ASSOCIATION: 


President Donald G. Miller, 1875 N. E. 163rd St., 
North Miami Beach. 
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ORANGE COUNTY BAR ASSOCIATION: Presi- 
dent Donald T. Senterfitt, P. O. Box 1608, Orlando. 


OSCEOLA COUNTY BAR ASSOCIATION: Presi- 
dent Ellis F. Davis, 4 Darlington Ave., Kissimmee. 


PALM BEACH COUNTY BAR ASSOCIATION: 
President Phillip D. Anderson, 1212 Harvey Bldg., 
West Palm Beach. 


PASCO COUNTY BAR ASSOCIATION: President 
E. B. Larkin, Larkin Bldg., Dade City. 


PUTNAM COUNTY BAR ASSOCIATION: Presi- 
dent Angus Harriett, Palatka. 


SARASOTA COUNTY BAR 


ASSOCIATION 
President John F. Burket, Jr., Palmer First Nat'l 
Bank Bldg. 


SEMINOLE COUNTY BAR ASSOCIATION: 


ce) 
— Douglas Stenstrom, Edwards Bldg., San- 
ord 


SOUTH BREVARD COUNTY BAR ASSOCIA- 
TION: President Richard B. Muldrew, 416 New 
Haven Avenue, Melbourne. 


ST. JOHNS COUNTY BAR ASSOCIATIO 
President Charles R. Bennett, 178 Bay Street, at 
Augustine. 


ST. LUCIE COUNTY BAR ASSOCIATION: 
President Wallace Sample, Box 231, Ft. Pierce. 


ST. PETERSBURG BAR ASSOCIATION: Presi- 
dent Robert W. Fisher, 903 First Federal Bldg. 


TALLAHASSEE BAR ASSOCIATION: President 
Ford L. Thompson, Jr., 123% S. Monroe St. 


THE BAR ASSOCIATION OF TAMPA & HILLS- 
BOROUGH COUNTY: President Edward B. Rood, 
P. O. Box 3239. 


VOLUSIA COUNTY BAR ASSOCIATION: Presi- 
D. Riegle, 334 S. Beach St., Daytona 
each. 


WINTER HAVEN BAR ASSOCIATION: Presi- 
dent Roy C. Summerlin, Vanskiver Bldg., Box 793. 


THE SOCIETY OF THE BAR OF THE FIRST 
JUDICIAL CIRCUIT: President Erwin Fleet, P. O. 
Box 275, Fort Walton Beach. 


SECOND JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President Roy T. Rhodes, 102% South 
Monroe Street, P. O. Box 228, Tallahassee. 


THIRD JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President Wallace Jopling, P. O. Box 585, 
Lake City. 


FIFTH JUDICIAL CIRCUIT BAR ASSOCIATION: 
President Gordon G. Oldham, Jr., First National 
Bank Bldg., Leesburg. 


EIGHTH JUDICIAL CIRCUIT BAR ASSOCIA 
TION: President Jack R. Lowry, P. O. Box 396, 
Gainesville. 


TENTH JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President R. Philip Haddock, P. O. Box 
1332, Lakeland. 


TWELFTH JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President Lynn N. Silvertooth, 2033 Main 
Street, Sarasota. 


FOURTEENTH JUDICIAL CIRCUIT BAR ASSO- 


CIATION: President J. Ernest Collins, P. O. Box 
517, Panama City. 
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In a quiet house in Lynn, Massachusetts, in 
1889, an old woman lay waiting for death. 
**Well,” she said in amused wonder, “‘if this is 
dying, there is nothing very unpleasant about 
it.” And the book closed for one of the most 
remarkable of the many remarkable women 
America has produced. 

Her story began on a night very long ago 
when, as a Quaker girl in Nantucket, Maria 
Mitchell discovered a comet—and got a gold 
medal worth 20 ducats from the Danish King. 

Overnight she became a celebrity. But many 
people, wedded to the popular notion of woman 
as a “household ornament,” regarded Maria as 
an unwelcome phenomenon and her discovery 
as only an accident. 

That was because they didn’t know Maria 
Mitchell. At 12 she could regulate a ship’s 
chronometer; at 17 she understood Bowditch’s 
“Practical Navigator” and was studying science 
in self-taught French, German and Latin. In 
time she would become the first woman mem- 
ber of the American Academy of Arts and 


PART OF EVERY AMERICAN’S SAVINGS BELONGS IN U.S. SAVINGS BONDS 


The U. S. Government does not pay for this advertisement. It is donated by this publication in co- 
operation with the Advertising Council and the Magazine Publishers of America. 


Tue UNLApYLIKE BEHAVIOR 


or Maria MircHey 


Sciences, the first woman astronomy professor 
—in Matthew Vassar’s Female College—and a 
member forever of New York University’s 
Hall of Fame. 

Moreover, all her adult life she was to work 
with growing success in the crusade to make 
American women free. 

No one these days would question the rewards 
of Maria Mitchell’s crusade. Women today en- 
rich every level of public life. And, in family 
life, they guard financial security two times out 
of three. One reason, probably, why their fami- 
lies have more than $40,000,000,000 saved—in 
guaranteed-safe United States Savings Bonds. 

Women know there is no safer way to save. 
Trust them. Through Payroll Savings or at 
your bank, start your Bond program, too. Today. 
Now Savings Bonds are better than ever! 
Every Series E Bond purchased since February 1, 
1957, pays 34% interest when held to maturity. 
It earns higher interest in the early years than 
ever before, and matures in only 8 years and 11 


months. Hold your old E Bonds, too. They earn 
more as they get older. 
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Serving Duval County and Florida 
for 32 years 


Title Trust Company 
Florida 


‘Abstracts, Title Insurance, Trusts’’ 


Home Office: 200 East Forsyth St. 
Phone Elgin 3-566] 
Jacksonville, Florida 


Title to real estate is never perfect, but prop- 
erty owners can protect their investment with 
title insurance. This does not improve title 
but it does protect the owner from financial 


loss if another party should establish a valid 
claim against the land. 


Resources to handle the largest— 


The Will to serve the Smallest 


Capital Surplus & Reserves over $2,000,000 
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YOUR FLORIDA LAW BOOKS ARE THE 
MOST USED AND USEFUL TOOLS 
OF YOUR PROFESSION 


ENCYCLOPEDIC DIGEST of Florida Reports, Vols. 1 to 16 in 


17 books, with Current Supplements. 


This set has been completely Recompiled, Revised and Improved 


FLORIDA LAW AND PRACTICE —the Encyclopedia of Liv- 
ing Florida Law for Florida Lawyers by Florida Lawyers. 
Sixty-six subjects of Florida Law are now treated in Vols. 1 to 5, 


and the 1956 Pocket Parts Supplement have been published for 
Vols. 1 to 4. 


FLORIDA STATUTES ANNOTATED, Vols. | to 31 in 33 


books, with Current Supplements. 
The most completely annotated set of Florida Statutes. 


SAPP’S FLORIDA PLEADING, PRACTICE AND LEGAL 
FORMS, 6 Volumes, with Current Pocket Parts Supplement. 
Contains over 6000 Pleading and Practice Forms, as well as 
Business and Legal Forms, currently used in Florida. 


All of these sets are kept 
constantly to date through Supplement Service. 


Write for prices 
and liberal terms. 


THE HARRISON COMPANY 


Law Book Publishers 


93 Hunter Street, S. W. Atlanta 2, Ga. 


| 


= 
iss 
= 


